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PREFACE 

In this book an attempt has been made to set forth as clearly 
and succinctly as possible, both the principles which obtain 
with regard to the administration of Interrogatories, the 
disclosure of the existence of documents and the inspection 
of documents in civil proceedings in the High Court and 
County Court, and the practice or procedure relating to the 
application of those principles. 

Discovery is sought in most actions set down for trial, 
and the subject-matter of this book is, therefore, one of 
every-day occurrence. It is also a matter not free from 
difficulties, with regard, more especially, to the apphcation of 
the principles to the particular case under consideration 
rather than with regard to the actual principles themselves. 
The fact that the rules which obtain both in the High Court 
and County Court give the Court a large discretion does not 
make the task of one who seeks to show in what cases 
and to what extent discovery will or will not be allowed more 
easy, as the decision in numerous cases amounts to nothing 
more than that, under the particular circumstances of the 
particular ease, the Court exercised its discretion in a 
particular way. 

But these difficulties notwithstanding, it is hoped that 
the attempt made to set forth principles and to give illustra- 
tions which exhibit the apphcation of; these principles in 
concrete cases, and in many cases show the actual interroga- 
tories set or the terms of the objection to give the discovery 

R.D. ^ 



VI PREFACE 

sought, may be of some use to the busy practitioner and 
lighten his task in chambers to some extent. 

The Eules of the Supreme Court and of the County Court 
which apply to Discovery have been set out in the Appendix, 
together with the appropriate Forms. Considerable care has 
been taken to secure that the Index shall be full and 
complete. 

^ R. E. R. 

November, 1911. 



PREFACE TO THE CANADIAN NOTES 

In writing the Canadian Notes the Consohdated Eules of 
Practice and Procedure of the Supreme Court of Judicature 
for Ontario have been used as the basis for the text, the 
effect of these Eules being illustrated by the decisions not 
only of the Courts for Ontario, but by decisions from the 
other Provinces. 

The forms for use with the Ontario Rules have been 
added in the Appendix where the Rules of the Supreme 
Courts for the other Provinces have also been set out. It 
is hoped that the addition of the Canadian Notes to the 
English text wiU prove useful to practitioners in the 
Dominion. 



A. C. FOESTER BOULTON. 



5, King's Bench Walk, 
Temple, E.C. 

November, 1911. 
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DISCOVEEY 

PART I 
INTRODUCTORY MATTER 

The term " discovery " is used with several different meanings. 
In one of its wider meanings it denotes certain rights or 
powers (or the processes by which the rights are exercised) 
which a party to a civil suit has of obtaining from his 
opponent information which will assist bim in the proof of his 
own case and in the knowledge of the case he is called upon to 
answer at the trial of the suit, or in enforcing the order or 
judgment when obtained. But as some of these rights or pro- 
cesses have acquired distinct names, the word "discovery" 
is often used to denote one only of them. The rights or 
processes which may be classed under the head of discovery 
are : (1) the right to administer interrogatories to a party ; 
(2) the right to a disclosure of documents which are or have 
been in the possession of the party ; (3) the right to inspect 
and incidentally to take copies, or have them made, of the 
documents in the possession or under the control of the party ; 
(4) the right to examine on oath a judgment debtor as to his 
means of satisfying the judgment debt. " Discovery " some- 
times means all these four different rights, sometimes the first 
three and sometimes the second only. Taken separately they 
Jjiaye different names — interrogatories, discovery of documents, 

B 2 
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inspection of documents and discovery in aid of execution. 
Other rights exist which are not classed under the head of 
" Discovery," though they serve the analogous purpose of 
obtaining admissions of fact or of documents from one's 
opponent with a view to simplification and restriction of the 
issues actually to be tried. There are also certain statutory 
rights to the disclosure and inspection of public documents 
or the documents of public companies which have nothing 
in common with "discovery" as generally understood. 
Discovery in aid of execution is also so different in nature 
and purpose that it has nothing in common with the other 
three heads of discovery. As these three have much in 
common, it is convenient to use the term " Discovery " as 
including all those, and the term is so used in this book unless 
the contrary is stated. 

"Discovery" obtains in actions in the High Court, the 
County Courts and other similar Courts. But as the rules 
relating to the subject differ somewhat in the different Courts, 
it is necessary to consider each Court separately. Even in 
the High Court the rules and practice in the different divisions 
are not the same and therefore call for some separate con- 
sideration. 
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PART II 

DISCOVERY IN THE KING'S BENCH AND 
CHANCERY DIVISIONS OF THE HIGH COURT 

CHAPTEE I 

The Rules eelating to Discoteey 

The practice and procedure •with respect to discovery in actions 
in the King's Bench and Chancery Divisions of the High Court 
is now governed solely by the Eules of the Supreme Court 
made under the Judicature Acts (a) so far as such rules 
exist (b), and it is only where no provision is made by such 
rules that the rules and practice formerly obtaining in 
the Court of Chancery (c) and in the common law courts 
may be resorted to, the latter only so far as they do not 
vary from the rules of the former (d). Where there is such 

(o) R. S. C, 0. 31. Eade v. Jacobs (1877), 3 Ex. D. 335, 

(&) Jonea r. Monte Video Gas Co. 337 C. A. 

(1880), 5 Q. B. D. 556, 657, C. A. ; (d) Cooke v. Oceania Steam Co., 

Bolekow V.Fisher (1882), 10 Q.B. J). [1875] W. N. 220; Anderson v. 

161, 168, C. A. ; KearsUy v. PhiUvps Bank of British Columbia (1876), 2 

(1883), 10 Q. B. D. 465, 466, C. A. Ch. D. 644, 654, C. A. ; China 

(c) R. S. 0., 0. 72, r. 2 ; Wilson v. Steam Ship Co. v. Commercial 

Church (1878), 9 Ch. D. 552, 564. Assurance Co. (1881), 8 Q. B. D. 

A.-G. V. Gaskill (1882), 20 Ch. D. 142, 146, C. A. ; Bolekow v. Fisher 

519, 525, 626, 630. Bamsden v. (1882), 10 Q. B. D. 161, 168, 0. A. ; 

BrearUy (1875), 33 L. T. 322, 323 ; Dalrympler. Leslie (1881), 8 Q. B. D- 
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a variance the rules which obtained in the Court of Chancery 
prevail (e). 

In one sense the Judicature Acts have not altered the 
law (/), as they have not enlarged the right to grant dis- 
covery (g) nor diminished the right to refuse it (h). But in 
altering the procedure they have incidentally here and there 
affected the substance (i), and have brought it about that a 
party may now obtain discovery in certain actions where 
owing to the different jurisdictions in the Chancery Court and 
the Common Law Courts a party could not get discovery 
at law or in equity®. Now discovery may be obtained 
in every action in either division (Z). 

" The (Judicature) Act of 1873 deals with the remedies 
and not with the rights of parties litigant. It was not 
intended to affect, and does not affect, the quality of the 
rights and claims which they bring into Court, and submit 
to the judgment of the Court, whether as plaintiffs or 
defendants. But it does not follow that its provisions cannot 



5, 7 ; A.-G. V. Gaskill, supra ; Bade heini (1884), 26 Ch. D. 724, 729, 733, 

V. Jacobs, supra ; Brown v. lAdl C. A. ; LyeU v. Kennedy (1883), 8 

(1883), 6 Q. B. D. 229, 230. App. Cas. 217, at p. 223, per Lord 

(e) Judicature Act, 1893, sec. 25 Selborne, L.C. 

(11); Bustros v. WhiU (1876), 1 (h) Bmtros v. WUU, sjipra ; 

Q. B. D. 423 ; Anderson v. Banh of. pj^mpg ^. pf^m^g (i879), 40 L. T. 

British Columbia, supra ; Bolekow §15 ; Roberts v. Oppenheim, supra, 

V. Fisher, supra ; Atherley v. Harvey at p. 733. 

(1877), 2 Q. B. D. 534, 528. ,'\ r Jn j n 

I i\ 17- 1 m-T Mooo» (*) ^'^ Coope and Co. v. Emmer- 
(/) Kearsley v. PMhps (1883), 

10 Q. B. D. 465, C. A. ; Hunnings v. ' ^ 

Williamson (1883), 10 Q. B. D. 459, (*> '^•' *«'" '^^^ Heeschell, at 

462 ; Ind Coope and Co. v. Em- PP' ^^^' ^^^' 

merson (1887), 12 App. Cas. 300 at (I) LyeU v. Kennedy, supra, per 

p. 309, per Lord Watson. Lord Eitzgeeald, at pp. 233, 234; 

{g) Hunnings v. WiUiamson, Fisher v. Owen (1878), 8 Ch. D. 645, 

supra, at p. 464 ; Roberts v, Oppen- C. A., at p. 654, per Cotton, L.J. 
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affect the substance as well as the form of the procedure by 
means of which these rights are to be ascertained and enforced. 
Discovery is matter of remedy and not matter of right. If 
an Act had been passed by the legislature which simply 
transferred jurisdiction in ejectment suits to the Court of 
Chancery, that would have been a Statute altering, not the 
rights of parties, but the tribunal before which their remedy 
was to be sought ; yet it does not seem to me to be doubtful 
that its effect would have been to deprive the defendant, who 
was a purchaser for values and without notice, of the benefit 
of the plea, founded on these circumstances, which he could 
have urged successfully in a mere auxiliary proceeding (m). 
. . . Under the existing system it is not necessary to apply 
to one branch of the Court as auxiliary to another. And there 
is no longer any need of praying for discovery in the statement 
of claim which is substituted for a bill. The plaintiff in every 
action is entitled to discovery as auxiliary to the relief which 
he claims in the action " (n). 

" There is another question discussed in the case on which 
I desire to guard myself, viz., whether under the Judicature 
Act and rules the right of discovery is or is not more extensive 
than it formerly was in Court of Equity. It was put thus — 
the Judicature Act is an Act to regulate procedure, and not to 
affect established rights, and if there was no right to discovery 
before the passing of the Judicature Act, there is no right 
to interrogate now. On these propositions I refrain from 
expressing any opinion, save that they are stated too largely, 
for there can be no doubt that the Judicature Act in carrying 
into effect the object stated in its preamble, 'the better 



(m) Ind Coope and Co. v. Emmer- (») lb., per Lord Hebsohell, at 
son (1887), 12 App. Cas, 300, at p. p. 311. 
309, per Lord Watson. 
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administration of justice,' does interfere with and alter rights. 
If the expressions used be limited to 'discovery' and to 
•administering interrogations,' the rules clearly do make an 
alteration as to what has been called ' right ' ; for example 
a Court of Equity in the exercise of its auxiliary jurisdiction 
did not lend its aid to enforce discovery where the action was 
in respect of a mere tort, but I should think that a plaintiff 
may now, in such an action, exhibit interrogatories and 
enforce discovery." 

" It seems to me also not to be very clear that an increased 
power to exhibit interrogatories to the defendant, and enforce 
discovery as to plaintiff's title, or vice versa, is an interference 
with the right of the party interrogated, or is more than an 
alteration of procedure" (o). 

" In my opinion they (the judges in Aiherley v. Harvey (p)) 
erroneously applied a rule which did exist in equity, namely, 
that a bill of discovery in aid of an action for loss was 
demurrable. That rule has no application where an action 
is properly brought in a court which has power to enforce 
discovery by means of interrogatories. Here an action is 
commenced in the Chancery Division for the purpose of setting 
aside a deed of gift, and the statement of claim states facts 
most relevant for the purpose of setting that deed aside, 
That being so, the interrogatories are properly filed for the 
purpose of obtaining aid to the case from the defendant " (q). 

Action to obtain discovery. — It is now no longer necessary 
to bring an action solely for the purpose of getting discovery, 
as the plaintiff in every action is entitled to discovery as 
ancillary to the relief he claims (r). But instances of such 

(o) Lydl V. Kennedy (1883), 8 (g) Fisher v. Owen (1878),8Ch.'D. 

App. Cas. 217, at p. 233, per Lord 645, C.A., at p. 654, per Cotton, L.J. 

Fitzgerald. {r) Ind Coope and Co. v. Em/mer- 

(jj) (1877) 2 Q. B. D. 524. son, supra, per Lord Hbrschell, 
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actions still occasionally occur, e.g., where the owner of a trade 
mark sues shipowners who have shipped goods bearing 
counterfeits of the plaintiff's trade mark for the purpose of 
getting discovery of the names of the consignors of the goods 
to enable him to bring an action against them {&). It has 
been held that an action wUl not be for the purpose of getting 
discovery ia aid of proceedings in an inferior or foreign court 
where discovery can be obtained (i), nor in aid of proceedings 
to be commenced in England for the recovery of land situate 
out of the jurisdiction, as in each case resort should be had to 
the inferior or foreign court (w). 

Some matters are common to the different forms of dis- 
covery which are the subject of this book, and it is convenient 
to consider them once for all instead of repeatedly under the 
separate heads. These matters will be found in Chapters II., 

m., IV. 



at pp. 310, 311 ; Bamsden v. Brear- (t) Dreyfus v. Peruvian Gtiano Co. 

ley, supra. (1889), 41 Ch. D. 151, 157. 

(s) Orr V. Draper (1876), 4 C!h. D. 

92 ; see also Ainsworth v. Starhie («) ^^^^^ ^- Salisbury {Marquis) 

[1876] W. N. 8. (1876), 8 Ch. D. 378, 385. 



CHAPTEE Ia 
The Rules kelating to Discovery in General 

CANADIAN NOTES 

The practice and procedure with respect to discovery in 
actions in Canada is governed in each province by the Rules of 
the Courts for the province. In the Supreme Court for Ontario 
they are the Rules of Practice and Procedure as revised and 
consolidated by the Commissioners appointed under 58 Vict. 
c. 13, sect. 42, and as amended from time to time. In the 
Supreme Court for British Columbia the Rules of 1906 framed 
by Order in Council under the authority of the Supreme Court 
Act, in the Supreme Court for Nova Scotia the Rules made 
under the Judicature Act (R. S. 1900, Cap. 155), in the Supreme 
Court for Manitoba the Rules made under the King's Bench 
Act, and in the Supreme Court for New Brunswick the Rules 
made under the Judicature Act, 1909, govern the procedure and 
practice in discovery, while in the province of Quebec discovery 
is governed by the Code of Civil Procedure. The practice 
generally is similar to that existing in the High Court of Justice 
in England except in Ontario and Manitoba where a vivd voce 
examination before an official examiner takes the place of 
interrogatories, 



CHAPTER II 

In what Cases and between what Parties Discovery can 

BE Obtained 

In what Cases Discovery can he Obtained 

Under the rules of the Supreme Court discovery may be 
ordered in any cause or matter (a). Section 100 of the 
Judicature Act, 1873, defines " cause " as including any action, 
suit, or original proceeding between a plaintiff and defendant, 
and any criminal proceeding by the Crown of a civil nature, 
" and matter " is defined as including every proceeding in 
Court which is not in a cause. A motion to set aside the 
award of an arbitrator is such a proceeding (6). Discovery 
may therefore be obtained in any action commenced by writ, 
in proceedings where an action is referred by the Court to 
a special or official referee (c), though not in proceedings in 
an arbitration (d), in proceedings under such various Acts 
of Parliament, such as the Patents and Designs Act (e), and 
the Trade Marks Acts (/), the Companies Act [g), the Copy- 
right Acts(fe), in third party proceedings®, proceedings by 

(a) R. S. C. 0. 31, rr. 1, 12, (/) See post, p. 282. 

(6) Be Fenner (Lord), [1897] 1 {g) KeCredit Co. (1879), UCh.'D.. 

Q. B. 667, C. A. 256. 

(c) 52 & 53 Viet. o. 49. (A) Ecclesiasticai Oazette v. Nisbet 

(d) Penrice V. Williams (1883), <fcCo. (1901), llOL. T. Jo.493,C. A. 
23 Ch. D. 353, and see Darlington (i) McAllister v. Bochester (Bishop) 
Wagon Co.y. Harding, [1891] 1Q.B. (1880), 5 C. P. D. 194; Eden v. 
245, C. A- Weardale Coal and Iron Co. (1887), 

(e) See post, p. 282. 37 Ch. D. 223 ; 35 Ch. D. 287. 
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way of interpleader Qc), in proceedings by mandamus to en- 
force a civil right (Z), in an inquiry jjto inter esse suo (m). But 
discovery cannot be resorted to in election petitions («), nor 
can the suppliant to a petition of right get discovery from 
the Crown (o), though the opposite does not hold good {p), 
nor does discovery apply in criminal as opposed to civil 
proceedings {q). Even if a civil proceeding is brought solely 
to establish a forfeiture or enforce some statutory or other 
penalty, discovery is not allowed (r), though if the action be 
brought to establish some other right apart from the question 
of penalty or forfeiture, or if other issues are involved in 
it, discovery may be resorted to with regard to that part of 
the action (s). 



{k) R. S. C. 0. 57, r. 13. 

(I) R. V. Ambergate, etc. Rail. Go. 
(1852), 17 Q. B. 957 ; R. v. London 
and St. Katharine Docks Co. (1874), 
44 L. J. (Q. B.) 4. 

(m) Alton V. Hamson, [1869] 
W. N. 81. 

(») Wdls V. Wren (1880), 5 
C. P. D. 546; Moore v. Kennard 
(1883), 10 Q. B. D. 290. 

(o) Thomas v. Reg. (1874), L. R. 
10 Q. B. 44. 

{p) Tomline v. Reg. (1879), 4 
Ex. D. 252, C. A. 

(g) Montague {Lord) v. Dudman 
(1751), 2 Ves. Sen. 396. 

(r) Mexborough (Earl) v. Whit- 
wood Urban District Council, [1897] 
2 Q. B. Ill, 117, C. A. (forfeiture 
of land). Whiteley v. Barley (1887), 
56 L. J. (q. b.) 317, and Martin v. 
Treacher (1886), 16 Q. B. D. 607, 
C. A. (penalties under the Public 
Health Act, 1875). Jones r. Jones 



(1889), 22 Q. B. D. 425 (penalties 
for ground breach and rescue of 
chattels) ; Runnings v. WiUiamson 
(1883), 10 Q. B. D. 459 (penalties 
for wrongfully acting aa a vestry 
man) ; Hdbbs and Co. v. Hudson 
(1890), 25 Q. B. D. 232, C. A. (action 
for double rent under the Distress 
for Rent Act, 1737) ; Saunders v. 
Wid, [1892] 2 Q. B. 321, C. A. 
(penalties under the Patents, etc.. 
Acts) ; United States of America v. 
MacRae (1867), 3 Ch. App. 79 
(penalties in a foreign country). 
A.-0. V. Lucas (1843), 12 L. J. (ch.) 
506 (charge under Marriage Act, 
1823, for marriage with a minor) ; 
Honeywood v. Selwin (1738), 3 Atk. 
276 (seat in Parliament) ; Shoot v. 
Mercier (1851), 3 Mac. & G. 205, 
and Williams v. Trye (1854), 2 Eq. 
Bep. 766 (penalties under Stock 
Jobbing Acts). 
(s) Mexborough {Earl) v. Whit- 
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"It is clear upon the authorities that in an action for 
penalties by a common informer the plaintiff will not be 
allowed to administer interrogatories. It is not merely that 
the defendant can refuse to answer the interrogatories, as in 
the case of iaterrogatories which tend to criminate, but the 
interrogatories wUl not be allowed" (t). 

"There appears to me to be ample authority for saying 
that an action for forfeiture stands for the present purpose 
on the same footing as an action for penalties. I think the 
proper enumeration of the law on the subject is that, where 
in any action an issue is raised solely for the purpose of 
obtaining judgment for a forfeiture of land, the Court will 
not with regard to that issue make an order either for dis- 
covery of documents or for the administration of interroga- 
tories. There may be an action where that is one of the 
issues and there are other independent issues, and the Court 
may with regard to these other issues make an order for 
discovery of documents or for the administration of interroga- 
tories, but in the issue relating to forfeiture I think the Court 
will not make such an order. When, as in the present case, 
the sole issue raised is whether there has been a forfeiture, 
I think no order can be made ia favour of the plaintiff 
either for discovery of document or for the administration 
of interrogatories " (u). 

Between what parties discovery can be obtained 

In general. — The right to obtain discovery exists wherever 
there are parties between whom there is some right to be 

wood Urban District Council, supra ; 2 Q. B. Ill, C. A. at p. 118, per A. L. 

Martin v. Treacher, supra ; A.-Q. Smith, L.J. 
V. Brown (1818), 1 Swan 265, 294. 

(<) Mexborough (Earl) v. Whit- («) '&•. Per Lord Esheb, M.R. 

wood Urban District Council (1897), at p. 117. 
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adjusted or some question to be decided in the proceeding 
in which discovery is sought {x). The rules of the Supreme 
Court provide that any party to a cause or matter may 
obtain discovery from any other (y) or any opposite party {z). 
The right, therefore, is not limited to the plaintiff obtaining 
discovery from the defendant, or vice versa, or does not exist 
only between opposite parties in the ordinary sense of that term 
though it has been said that under the Judicature Acts the 
words "plaintiff" and "defendant" are so wide as to include 
all persons who litigate one against the other, in any pro- 
ceeding, any question which the Court may properly decide {a), 
and if the terms are used with this meaning it may be said 
that there cannot be an opposite party within the meaning 
of the rules as to discovery unless he is either plaintiff or 
defendant (6). 

"Plaintiff" includes every' person asking any relief (other- 
wise than by way of counter-claim as defendant) against any 
other person by any form of proceeding. " Defendant " 
includes every person served with the writ of summons or 
other process, or served with notice of or entitled to attend any 
proceedings. "Party" includes every person served with 
notice of, or attending, any proceedings in the cause though 
his name does not appear on the record (c). 

When, therefore, there is some right to be adjusted or 
some question to be decided in the case as between them, a 
plaintiff or defendant may obtain discovery against a co- 



(a;) Shaw v. Shaw (1886), 18 (o) Edm v. Weardale Iron and 

Q. B. D, 193, C. A. at pp. 197, 198, Coed Co. (1887), 35 Ch. D. 287, C. A. 

200, at p. 295, per Cotton, L.J. 

(y) B. S, C. 0. 31, r. 12 (discovery (6) lb., per Lindlby, L.J., at p. 

of documents). 296. 

(a) R. S. C. 0. 31, r. 1 (interro- (c) Judicature Act, 1873 (36 & 37 

gatories). Vict. o. 66), s. 100. 
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plaintiff or co-defendant {d) ; though the co-plaintiff be brought 
in by way of counter-claim (e), or the co-defendant be brought 
in by way of a third party notice (/). The latter may sometimes 
be in the position of opposite party to the plaintiff so as to 
enable discovery to be obtained from each other {g). On the 
other hand i^ there be no such right or question to be decided, 
or the parties are not on opposite sides of the record, there is 
no power to order discovery Qi). It would seem, however, that 
discovery may be obtained against a party opposite on the 
record though no rehef is claimed against him (i). 

Non-parties. — The right to obtain discovery may extend 
even beyond the parties to the cause or matter in order to 
embrace a person who is in truth and substance really a party 
though not in name or form. Thus, where an agent sues in 
his own name on a contract entered into by him as agent 
discovery may be obtained against the principal as being the 
real party, and if the agent has no separate interest in the 
action, it may be stayed till discovery be given by the 
principal {k). If, however, the plaintiff has a real and 

(d) Shaw V. Smith, supra ; Ken- (1887), 34 Ch. D. 223 ; 35 Ch. D. 

nedy v. WakefiM (1870), 39 L. J. 287, C. A. 

(CH.), 827 ; Pardy'8 Mozambique (h) Molloy v. Kilhy (1880), 15 

SyndicaU, Ltd. v. Alexander, [1903] Ch. D. 162, C. A. ; Eden v. Wear- 

1 Ch. 191 ; Cf. Brcrum v. Wathins dale Iron and Coal Co. (1887), 34 

(1855), 16 Q. B. D. 125, C. A. Ch. D. 223 at p. 226 ; Brmm v. 

(.) Alcay V. Oar^i. P^H. Co. v. 'I'^f^^^^fl,^^ f ^/ ^- ^^5 

Q<^rshell (1896), 74 L. T. 345, but ^_^; ^^''^^^ ^- ^"^^'y' ^^^^^^ 



see MoU(yy v. KxOyy (1880), 15 Ch. 
D. 162, C. A. 



(j) R. S. C. 0. 31, r. 12 ; Spokes 

v.G>-o«ue»orffo<eZCo.,[1897]2Q. B. 

(/) R. S. C, 0. 16, r. 48; Bates 124, C. A. ; Wilsm v. Baffalovich 

V. Burchell, [1884] W. N. 108 ; (1881), 7 Q. B. D. 563, C. A., at 

McAlister v. Rochester {Bishop) p_ gsg. r^YAs perhaps is a depar- 

(1880), 5 C. P. D. 194. ture from old Chancery principles. 

(g) McAlister Y.Rochester, supra ; (k) Willis and Co. v. Badddey, 
Eden v. Weardale Iran and Coal Co. [1892] 2 Q. B. 324, C. A. 



R.D. 



C 
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substantial interest in the suit discovery cannot be obtained 
against other persons who are actually conducting the suit and 
who seek to enforce a remedy which directly affects the plaintiff, 
though indirectly and by way of subrogation its enforcement' 
may benefit them (Z). A stranger to the cause cannot be com- 
pelled to give security, provided he really be a stranger to 
it (m), but the Court will not allow its jurisdiction to be 
defeated by means of a contrivance to which the stranger is 
party (w). 

Party for purpose of discovery only. — The old practice 
which existed in Chancery of making a solicitor, agent, or 
arbitrator who was party to the fraud alleged in the bill, a 
defendant for the purpose inter alia of enabling discovery 
to be obtained from him (o) is now practically obsolete (p), 
and at the present day a person should not be made a party 
to any action merely for the purpose of getting discovery 
from him, however vital the discovery he could give may 
be iq). 

It is not necessary to make an officer of a company party 

Q) James Nelson and Sons, Ltd. Mathias v. Yetts (1882), 46 L. T. 

V. Nelson Line {Liverpool) Ltd., 497, 502, C. A. 

[1906] 2 K. B. 217, at pp. 223, 224, {p) Weise v. Wardle, supra ,' 

per Collins, M.R. Mathias v. Yetts, supra ; Burstall 

(m) Williams v. Ingram (1900), v. Beyfus (1884), 26 Ch. D. 35 ; 

16 T. L. R. 434, 451, C. A. ; Wal- A.-G. v. Bermondsey Vestry (1883), 

6«™ V. Ingelhy (1833), 1 My. & K. 23 Ch. D. 60, 67, C. A. 

61,79. (q) Wilson v. Church (1788), 9 

(re) Walburn v. IngeJby, supra. Ch. D. 552, 555 ; Barnes v. Addy 

{o) Marshall V. 'Sladden (184:9), (1874), 9 Ch. App. 244, 255; 

1 Kaxe 4:28; Gilbert V. Lewis {18Q2), Burstall v. Beyfus, supra; Wiese 

1 De G. J. & Sm. 38, 52, per Lord v. Wardle, supra ; Berry v. Keen 

Westbxtey; Innes v. Mitchell (1882), 26 Sol. Jo. 312 ; Burchardv. 

(1857), 4 Drew. 57, 97 ; Walsham Macfarlane, [1891] 2 Q. B. 241, 

V. Stainton {1863), 1 Hem. & M. 247, C. A. ; Fenwick v. Reed {1816), 

322, 337, 338 ; Weise v. Wardle 1 Mer. 114 ; Symonds v. City Bank, 

(1874), L. R. 19 Eq. 171, 172; Lie?. (1885), 79 L. T. Jo. 175. 



PABTIES BETWEEN WHOM DI8C0VERY APPLIES 19 

to an action in order to obtain answers to interrogatories or 
discovery of documents, as there is power under the rules of 
procedure to order an officer of the company to give the dis- 
covery (?•). In an action of a shareholder against directors 
and others for fraud to which the company is properly made 
defendant, the company can be ordered to give discovery (s). 

The Crown. — Where the Crown is a party to a suit, dis- 
covery cannot be obtained against it as of right (i), though 
in practice its privilege is often waived unless some principle 
of public interest is involved (m). The Crown on the other 
hand has the ordinary right to obtain discovery which any 
other party has (x). 

Foreign sovereign. — If a foreign sovereign or state has 
submitted to the jurisdiction by bringing an action here, he 
or it cannot claim exemption from the obligation to give 
discovery (y), and the action may be stayed unless a proper 
person has been named from whom the necessary discovery 
may be obtained (a). 

" I have no doubt that it is the duty of the Court to see 
that justice is done, and that the proper person is appointed 
to make the discovery, but in my opinion it would be liable 



(r) See post p. 22. [1898] 1 Ch. 190 ; United States of, 

(s) Spokes V. Orosvenor Hotel Co., America v. Wagner (1867), 2 Ch. 

[1897] 2 Q. B. 124, C. A. App. 582 ; Rothschild v. Portugal 

(t) A.-O. V. London Corporation {Queen) (1839), 3 Y. & C. (ex.) 594 ; 

(1850), 2 Mac. & G. 247, 258 ; A-(?. Pewlean v. United /Stores J1866), 

V. Emerson (1882), 10 Q. B. D. 191, L. R. 2 Eq. 659, 663, 664 ; Liberia 

C. A. ; A.-O. V. Newcastle Corpora- Republic v. Imperial BanJc (1873), 

tion, [1897] 2 Q. B. 384, 389, 395, L. R. 16 Eq. 179. 

C. A. (z) Costa Rica Republic v. Er- 

(tt) A.-G. v. NewcasUe Corpora- lunger (1875), 1 Ch. D. 171, 173, 

Hon, supra, C. A., per Jambs, L.J. Peru Re- 

(x) lb, public V. Wegudin (1875), L. R. 

(y) South African Republic v. 20 Eq. 140 ; United States of 

La Compagnie Franco-Beige, etc., America v. Wagner, supra. 
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to very great abuse if the defendant were allowed to select any 
person he chose to give the discovery. He might select a 
friend of his own to give discovery, or he might select some 
person who would in all probability decline to give the discovery 
and so he might get rid of the suit altogether. I quite under- 
stand that there may be reasons, political or of dignity, which 
make the head of a foreign government, whether president or 
king, unwilling to submit to the process of the Court in giving 
discovery ; and in all probability there is always some inferior 
officer who knows a great deal more about the matter than the 
president is likely to know." 

" It appears to me a very much more rational practice to 
say that the Eepublic is bound to produce some person who 
can give the proper discovery, but the defendants are not 
entitled to select whom they choose. I , believe there is no 
authority for saying that they have that right, and in my 
opinion we ought not to make a precedent to give it " (a). 

Persons under disability. — Where the party against whom 
discovery is 'Bought is an infant the rules relating to discovery 
apply to him and to his representative, and the infant or the 
representative or both will be ordered to give the discovery 
according to the circumstances of the case (6). But the rules 
do not apply to lunatics or to persons of unsound mind not 
so found by inquisition. An order cannot be made against 
the committee of the estate of a lunatic, so found by inquisition, 
compelling him to give inspection of documents since they 
are not in his possession but in the possession of the Court (c). 
But in practice the Court generally allows production of all 
documents in its custody relating to the estate of a deceased 
lunatic, except reports made confidentially to it by its own 

(a) Bepvhlic of Costa Rica v. (6) R. S. C, O. 31, r. 29. 

^riarejrer (1875), 1 Ch.D. 171, C. A. (c) Vivian v. Little (1883), 11 
at p. 173, per Melltsh, L.J. Q. B. D. 370. 
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medical advisers {d), on an application being made to the 
master in lunacy (e) by any person claiming under the 
lunatic (/) or claiming an interest in his property (g), who 
can make out a prima fade title to the property or can satisfy 
the Court that he wants the inspection for some reasonable 
and proper purpose. Inspection will not necessarily be 
refused though the request for it is opposed by a rival litigant, 
but the Court will act impartially and not give one litigant 
an improper advantage over the other Qi). 

If the lunatic is ahve inspection will be given in accordance 
with the above practice, subject, however, to the lunatic not 
being prejudiced thereby (i). 

It is doubtful to what extent discovery can be obtained 
of documents not in the possession of the Court or interro- 
gatories can be administered {k). 

Where inquiries are being conducted as to the alleged 
lunacy of a person the alleged lunatic will be allowed 
inspection of any documents in the hands of the person 
appointed receiver of his estate for the time being which the 
master in lunacy considers relevant to the inquiry (Z), and 
inspection of documents deposited elsewhere for safe custody 
may also be allowed him or to the official solicitor acting on 

(d) Re H. W. Strachan, [1895] lowing Re Wood, supra. See also Re 
1 Ch. 439, per Lindlet, L.J., at JPemor (1867), 3 Ch. App. 175, 182. 
p. 444. See also Be B. (an alleged (g) Re H. W. Strachan, supra, 
lunatic), [1892] 3 Ch. 194, C. A., and at p. 444, per Lindley, L.J. 
Lunacy Act, 1891 (54 & 55 Vict. (Ti) Be H. W. Strachan, supra. 

c. 65), 8. 26 (1), (2). (i) lb. 

(e) The order of the master or {k) In Higginson v. Hall (1879), 
judge is essential. Re Sartoria 10 Ch. D. 235, a lunatic plaintifi 
(1862), 1 New. Eep. 4 ; Re Silcock's was ordered to file an affidavit of 
Lunacy (1862), 1 New. Eep. 4, documents by his next friend, but 
C A.; Re Wood (1863), 4 De G. J. & this case was not followed in Dyke 
Sm. 134 ; i!e H. W. Strachan, supra, v, Stephens (1885), 30 Ch. D. 189. 

(/) Be Smyth (1880), 15 Ch. D. (?) Re Cathcart, [1902] W. N. 80, 

286; (1881), 16 Ch. D. 673, C. A.,fol- C. A. 
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his behalf (m). So far as other parties to the inquiry are 
concerned the rules applicable to persons found lunatics by 
inquisition apply (w). 

"Where a party to an action is a person of unsound mind 
not so found by inquisition and appears by his next friend 
or guardian ad litem as the case may be, it is doubtful whether 
discovery, apart from inspection of documents in the possession 
of the Court, can be obtained at all. Provision has been made 
by the rules of the Supreme Court as to infants, but these 
rules do not apply in words to persons of unsound mind (o), 
and it would seem that there is no other power under which 
discovery can be obtained (;?). 

Where a firm or company is a party. — Where one of the 
parties to an action is a firm and an order for discovery by 
the firm is made each of the partners must give the discovery 
if necessary (g). It is not necessary that the order should 
specify the name or names of the individual partner or 
partners required to make the discovery (?•). Where a company 
or"other'corporate body is a party the order will be made for 
the discovery to be given by one or more of its officers or 
members. The rule of the Supreme Court applicable to such 
a case relates to interrogatories only (s), but the other modes 
of discovery are equally available («). It is not proper in 
ordinary proceedings to make the officer or member a party 
to the proceedings (m) though this is often done in the case 

(m) Be Camphell (1880), 13 Ch. D. (r) HersUnd and Co. v. Hall and 

323, 0. A. Co., [1908] 2 I. R. 99. 

(n) Re H. W. Strachan, supra. , ^ x, o, ^ „ 

(o)R.S.C.,0.31,r.29. W R. S. C, 0. 31, r. 5. 

(p) See Ingram v. Little (1883), (0 Cooke v. Oceanic Steam Co., 

11 Q. B. D. 251, and compare ll»75]W. ^. 220 ; Dyher, Stephens 

R. S. a, 0. 19, r. 19. (1883), 30 Ch. D. 189, 191. 

(g) Seal and Edgelow v. Kingston, (u) Wilson v. Church (1878), 9 

[1908] 2 K. B. 579, C. A. Ch. D, 552. 
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of proceedings by the Crown on the revenue side of the King's 
Bench Division {x). The rules relating to discovery do not 
apply to these proceedings (y). 

Prima, facie the secretary of the company is the proper 
person to be named in the order for discovery (z), but any 
other officer who can better give the required information 
may be named (a), and in cases of doubt as to who is the 
best or proper person the order may be simply "for the 
secretary or clerk or other proper officer " (6) or merely 
for " the proper officer " of the company to make the discovery. 
Where a particular person is proposed by the applicant for 
discovery an order will not be made that the discovery be 
made by him in the face of reasonable objections made on 
behalf of the company (c). Discovery will not be ordered to 
be given by an ordinary member who is not an official of the 
company unless it can be clearly shown that the proposed 
member can give it (<Q and there is no officer who can do so (e). 
In such a case notice of the application must be given to the 
member proposed (/). Where necessary discovery can be 
ordered to be given by more than one officer or member (g). 

(x) See A.-O. v. Newcastle Cor- (6) Swansea Corporation v. Quirlc 

poration, [1897] 2 Q. B. 384, C.A. (1879), 5 C. P. D. 106 ; Chaddock v. 

ly) B. S. C. O. 68, r. 2. British South Africa Co., [1896] 2 

(z) Be Alexandra PalaceCo. (1880), Q- B. 153, C. A. 

16 Ch. D. 58 ; Berkeley v. Standard (c) Manchester Val de Travers 

Discount Co. (1879), 13 Ch, D. 97,99. Paving Co. v. Stagg (1882), W. N. 

(a) See Tannetla Walker and Co. 127, C. A. ; Berkeley v. Standard 

V. Newport Dock Co. (1890), 6 Discount Co., supra. 

1. L. R. 325 ; Welsbach Incandes- {d) Berkeley v. Standard Discount 

cent Gas Lighting Co. v. New Sun- Co., supra. 

light Incandescent Co., [1900] 2 Ch. (e) IK and Costa Rica Republic v. 

1, at p. 12, per Riqbt, L.J. ; Erlanger (1875), 1 Ch. D, 171, 174, 

Liberia Republic v. Boye (1876), 1 C. A, 

App. Cas. 139, 142 ; A-ff. V. iVor<A (f) Chaddock v. British South 

Metropolitan Tramways Co., [1892] Africa Co., supra. 

3 Ch. 70 74. (?) Wilson v. Church (1878), 9 
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" It is allowed to deliver interrogatories to any member or 
officer of a corporation. It is for the Court to decide which 
member is to be interrogated, and, if you show reasons why 
one member can give the information and not another, or 
why one member can give information on one set of questions 
and another member on another set of questions, the Court 
can direct which member or members shall be examined to 
give information " (A). 

If in the course of the winding up of a company there is 
an action by or against the company or some proceeding which 
in substance is an action, discovery can be obtained from the 
liquidator of the company as representing the company in the 
same degree as from any other litigant (i) except that where 
the winding up is by the Court, the liquidator being an officer 
of the Court and under its control, will not as a rule be ordered 
to make an affidavit of documents before an application has been 
made to him for discovery which has been refused or not 
granted satisfactorily (k). A liquidator may be compelled to 
produce documents which came into his possession as such 
though the company is dissolved if no property or control 
over them remains in the company (I). 

In actions against a sheriff in respect of a matter connected 
with the execution of process, an order may be made that the 
discovery be given by the officer who actually carried out the 
process (m). 

Ch. Div. 552, at p. 557, but see tract Corporation (1872), 7 Ch. App. 

WelsbacJi Incandescent Co. v. New 207; Re Alexandra Palace Co., 

SunligM Co., supra, at p. 13, per supra. 

RrBQY, L.J. (k) Re Muiwil Society (1883), 22 

(A) Wilson V. Church (1878), 9 Ch. D. 714, 720, 721. 

Ch. D. 552, at p. 557, per Jessbl, {I) London and Yorkshire Bank 

M.R. V. Cooper (1883), 15 Q. B. D. 7, 

(i) Re Barned's Banking Co. 473, C. A. 

(1867), 2 Ch. App. 350 ; Be Con- (m) R. S. C, 0. 31, r. 28. 



CHAPTER Ha 

In what Cases and between what Paetibs Discovery 
CAN BE Obtained 

CANADIAN NOTES 

Examination Jor Discovery 

By Consolidated Rule 439 * as substituted by Consolidated Eule 
1250 a party to an action or issue, whether plaintiff or defendant, 
may without order be orally examined before the trial touching 
the matters in question by any party adverse in interest, and 
may be compelled to attend and testify ia the same manner 
upon the same terms and subject to the same rules of examina- 
tion of a witness except as hereinafter provided. 

It ia doubtful whether this rule applies to actions of cham- 
perty and maintenance {Welbourne v. C. P. B. W. Co., 16 P. E. 
343). It does not apply to an action for penalties under the 
Ontario Elections Act, 1892 {Humwings v. Williams, 10 Q. B. D. 
459 ; Malcolm v. Bace, 16 P. R. 330 ; but see Leblanc v. Moloney 
(No. 1), 5 Terr. L. R. 341). It apphes to an arbitration under 
sect. 29 of the Arbitration Act, R. S. 0., 1897, c. 62 {Garland v. 
Clarhson, 9 0. L. E. 281). The general law applicable to dis- 
covery governs in patent cases {Smith v. Grey, 10 P. R. 482). 

In an action for criminal conversation with plaintiff's wife 

• The Consolidated Kulea referred to and cited in this and the 
following chapters are the Consolidated Bules of Practice and Procedure 
of the Supreme Court of Judicature for Ontario, as revised and consoli- 
dated by the Commissioners appointed under 58 Vict, c, 13, sect. 42. 
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the defendant cannot be examined for discovery {Mulholland v. 
Misener, 17 P. R. 132), except where damages are also claimed 
{Taylor v. Neil, 17 P. R. 134 ; see also Fleury v. Campbell, 18 
P. R. 110). In an action for seduction the plaintiff's daughter 
is not examinable on discovery {HolUstery v. Annable, 14 P. R. 
11). 

In an action for breach of promise of marriage all the 
parties are examinable {McLaughlin v. Moore, 10 P. R. 826). 
As a general rule an infant party may now be examined by the 
opposite party {Arnold v. Playter, 14 P. R. 399 ; and Flett v. 
Coulter, 4 0. L. R. 714). An order for the examination of an 
infant for discovery should not give to the examiner a discre- 
tion to determine the capacity of the infant. The proper manner 
of raising any question as to the capacity of the infant is by 
motion to set aside the appointment or, if there is no time for 
that, then upon the motion to commit for non-attendance so 
that the question of capacity may be considered by the^ Court 
itself {Flett v. Coulter, 4 0. L. R. 714) ; the next friend of an 
infant plaintiff is not, however, examinable {Vano v, Canadian 
Coloured Cotton Mills Co., 13 0. L. R. 421), 

A liquidator cannot be examined on discovery if he has not 
been made a party to the action {Comet Motor Coy. v. Dommion 
Mutual Fire Insurance Coy., 11 Que. P. R. 307), but an official 
liquidator of a company defendant in an action may be so 
examined {Ward v. Montreal Cold Storage <& Freezing Coy., 
4 Que. P. R. 47 (S. C.)) ; he must, however, be representatively 
in the position of an adverse litigant to the party requiring 
discovery {Henderson v. Blain, 14 P. R. 308). 

In an action against a married woman her husband is not 
examinable on discovery {Gladuv. Hurtubise, 10 Que. P. R. 117). 
A defendant who has not appeared may be examined by the 
plaintiff for discovery {Duist v. Currie, 17 C. L. J. 335), even 
although he has not been served with a statement of claim in 
the action {Duist v, Currie, supra). 
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A defendant may be examined for discovery in an action 
brought in the name of H. M. to recover a penalty for a viola- 
tion of the Statute of Canada, 60 & 61 Vict, c. 11 (the AUen 
Labour Act). 

Where the defence is that the defendant is not a legal unity 
capable of being sued he can, pending the trial of the action, be 
compelled to make discovery {Centre Star Mining Co., Ltd. v. 
Bossland Miners' Union, 9 B. C. E. 190). 

A person -who has been added as a party at the instance of 
one of the parties may be examined, although there is no direct 
issue between the party examining and such person {Bradley 
V. Clarke, 9 P. R. 410). It would seem that a person who 
might have been added as a party is examinable on discovery 
{McMaster v. Mason, 12 P. E. 278). A plaintiff in a case may 
be interrogated as to his interest in the case with a view of 
discovering whether he is the plaintiff or only the nominal 
plaintiff {Boggs v. Bennett Lake d Klondike Navigation Co., Ltd., 
8 B. C. E. 353). 

In an action by the father of an insolvent trader against 
the assignee and trustee for the benefit of the creditors, in 
which the father claimed to rank as a creditor for a large sum, 
it was held that the defendant was entitled to examine the 
insolvent for discovery {Murray v. Warner, 11 P. E. 440). 

In an action against trustees for the price of work done and 
materials supplied in building a haU, as the chairman of the 
trustees could give no information as to the matters in dispute 
the plaintiff was held entitled to examine the architect for 
discovery {Smith v. Clarke, 12 P. E. 217). 

A defendant whose interest is identical with that of the 
plaintiff is a party adverse in interest to his co-defendant 
and may be examined by such co-defendant for discovery. 
If the plaintiff's sohcitor is present at such examination it 
may be read at the hearing against the plaintiff {Moore v. 
Boyd, 8 P. E. 418). The principle laid down in the case of 
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Moore v. Boyd, supra, was not followed in the case of Fonseca 
V. Jones, 19 Man. E. 334, in which it was held that a defendant 
who in his defence submits completely to the reKef sought by 
the plaintiff, neither denying nor admitting the allegations of 
the statement of claim, was not a party adverse in interest to 
another defendant who disputes the plaintiff's rights. If the 
issues between the co-defendants are material to the case of 
the plaintiff, or to the character of the reUef sought, such 
plaintiff may examine a defendant upon them, although there 
is no issue between that defendant and himself {Alexander v. 
Drummond, 9 P. E. 274). 

If the two parties to a cause are summoned each by his 
adversary for examination on discovery and each objects to 
be examined, it is for the one on whom hes the burden of proof 
to proceed first to examine the other (De Martigny v. Bienvenu, 
21 Que. S. C. 317 (S. C.)). 

A party can only once be examined. The Court or a Judge 
may upon cause shown order another examination, but only 
on new matter which was not referred to on the first examination 
{Holmes v. Woodworth, 9 Que. P. B. 311). 

If a trial has proved abortive by reason of the jury disagree- 
ing or by the granting of a new trial, it is not a trial within 
the meaning of the Rule {Clarke v. Buiherford, 1 0. L. E. 275). 

If a party had not been examined before the first trial the 
judgment in which has been set aside and a new trial granted, 
he may be examined before the second trial {Clarhe v. Buther- 
Jord, supra), semlle if there had been an examination before the 
first trial, because a second examination might be an abuse of 
the process of the Court {Clarke v. Butherford, supra). 



Corporations 

By Con. Eule 439 (a). In the case of a corporation any 
of&cer or servant of such corporation may, without order, be 
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orally examined before the trial touching the matters in question 
by any party adverse in interest to the corporation, and may be 
compelled to attend and testify ia the same manner and upon 
the same terms and subject to the same rules of examination 
as a witness except as hereinafter provided ; but such examiaa- 
tion shall not be used as evidence at the trial. (2) After the 
examination of an officer or servant of a corporation a party 
shall not be at liberty to examine any other officer or servant 
■without an order of the Court or a Judge. By Con. Eule 468 
it is provided that where the partyrequired to produce documents 
is a corporation, the affidavit shall be made by one of its officers 
and may be according to Form (2). 

Many decisions have been given as to who is an " officer 
or servant of a corporation." The following have been held to 
be such : An assistant editor {MaiUavd v. Globe Printing Co., 
9 P. E. 370). Caretaker of building {Schmidt v. Town of 
Berlin, 16 P. E. 242). Conductor or motorman {Dawson v. 
London Street B. W. Co., 18 P. K. 223). Driver of engine 
causing accident {Odell v. City of Ottawa, 12 P. R. 446 ; Leach 
V. Grand Trunk B. W. Co. (2), 13 P. E. 467). Manager of a 
bank {Dill v. Dominion Bank, 17 P. E. 488). Local manager 
of bank where head office is outside the province {Dmght v. 
Macklam, 15 0. E. 148 ; Hannum v. McBea, 17 P. E. 567). 
Local trustee agent {Hartnett v. Canada Mutual Aid Associa- 
tion, 12 P. E. 401). Locomotive superintendent and foreman 
{Canada Atlantic By. Co. v. Mosley, 15 S. C. E. 145). Eoad- 
master {Casselman v. Ottawa Amprior <& Parry Sound By. 
Co., 18 P. E. 261). Station agent {Bamsey v. Midland By. 
Coy., 10 P. E. 48). Conductor of train {Mosley v. Canada Atlantic 
By. Coy. (1887), 15 S. C. E. 145 ; Leitch v. G. T. By. (1890), 13 
P. E. 369 ; Dixon v. Winnipeg, [1895] 10 M, E. 663 ; Gordanier 
V. Canadian Northern By. Cmf., 15 Man. E. 1). Stationmaster 
{Eggleston v. C. P- B., 5 Terr. L. E. 503). Member of water- 
works and electric light commission {Young v. Gravenhurst, 
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17 0, W. E. 96, 2 0. W. N. 118). Water metre inspector {SMw 
V. City oj Winnipeg, 19 Man. E. 551, 13 W, L. E. 706). An 
attorney appointed to represent a foreign company in Ontario 
in compliance with the Act 63 Vict. c. 24 (o) {McNeil v. Lewis, 
Bros. Ltd., 16 0. L. E. 652). ■. Engineer in charge (Piti v. 
AUantie Quebec S Western By. Co., 10 Que. P. E. 162). The 
Cure of a vestry {Couhmbe v. Les Cure, etc., de St. Joseph, 8 
Que. P. E. 813). 

The following have been held not to be officers or servants : 
Editorial writer not in position of editor or sub-editor {Murray 
V. Mail Printmg Coy., 14 P. E. 405). Engine-driver, track 
foreman, switch foreman {Knight v. Grand Trunk B. W. Co., 
13 P. E. 386). Flagman at crossing {Henderson v. Canada 
Atlantic By. Co., 17 P. E. 387). Former officer, unless in respect 
of matters which occurred while he was an officer {Maitland v. 
Globe Printing Co., 9 P. E. 370 ; Cautin v. News Publishing Co., 
8 0. L. E. 581 ; see, however, B. C. Electric Coy. v. Manufac- 
turers Insurance Coy., 7 B. C. E. 512). Section foreman 
{Eggleston v. Canadian Pacific By., 5 Terr. L. E. 503 ; Fowle 
V. Canadian Pacific By. Co., 13 P. E. 413). Street foreman 
{Webster v. City of Toronto, 15 P. E. 21). An agent of an 
association or syndicate {Ahrens v. Tanners Association, 6 
0. L. E. 63). Chief Clerk in office of a general superintendent 
{Eggleston v. C. P. B., supra). Engiue-driver {Morrison v. 
G. Trunk By., 4 0. L. E. 43 (D. C.)). Member of a municipal 
council other than the head {Davies v. Sovereign Bank, 12 0, L. E. 
577). Park commissioner {Anderson v. Vancouver, 14 B. C. E. 
222). 

The test of the propriety of allowing an officer or servant of 
a corporation to be examined for discovery is his abiUty to 
give the necessary information, no matter how temporary his 
employment or how summary the corporation's power of dis- 
missal {per Osier, J. A., Leitch v. Grand Trunk By. Co., 12 P. E. 
541, 671). An officer must be able to give information of 
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facts, not merely an indication where the evidence can be 
procured {Murray v. Mail Printing Coy., 14 P. R. 405). He 
must be an officer conversant with the facts {Clarhson v. Bank 
oj Hamilton, 9 0. L. E. 317). The officer of an incorporated 
company who is Hable to be examined for discovery is the one 
who is engaged in such a capacity that the primary purpose 
and effect of his engagement is to delegate to him a portion 
of the company's authority and to constitute him its agent to 
deal with third parties within the scope of his authority {Powell 
V. Edmonton Yukon <& Pacific By. Co., 2 Alta. E. 339). 

An officer is not examinable if the object of his examination 
is merely to obtain the reasons and grounds of a report he has 
made to the corporation of which he is an officer {Coleman v. 
City of Toronto, 15 P. E. 125). 

Where an action is brought agaiast a corporation aggregate 
an officer of the corporation shall not be made a defendant for 
discovery only (Con. Eule 191). 

Eule 441, injra, cannot be extended to the examination of 
an officer of a corporation the assignors of a chose in action 
{Bank of Toronto v. Quebec Fire Insurance Coy., Bank of Toronto 
V. Keystone Fire Insurance Coy. oj Saint Johns, 18 P. E. 41). 

It is submitted that where a company has gone into liquida- 
tion, and the liquidator brings an action, the adverse party has no 
right to examine for discovery an officer of the insolvent company. 

An order will not be made for the examination of an officer 
residing in a foreign country of a foreign corporation, although 
such corporation has attorned to the jurisdiction {Perrins v. 
Algoma Tube Works, 8 0. L. E. 634 ; see also Powell v. 
Edmonton Yukon & Pacific By. Co., 2 Alta. E. 339). 

The depositions of an officer of a company upon examination 
for discovery can only be read against the company at the trial, 
if at all, when they have taken part in the examination {Leitch 
V. Grand Trunk By. Coy., 12 P. E. 541, 671 ; see also Union Bank 
V. Starrs, 13 P. E. 108 ; Leiich v. Grand Trunk By. Co., [1900] 
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13 P. R. 369 ; Bank of B. C. v. Oppenhevmer, 7 B. C. E. 448 ; 
and WalUey v. City of Victoria, 7 B. C. E. 481). 

Under Rule 439 (2), supra, a party must elect which of the 
officers he will examine {Dawson v. London Street By. Co., 18 
P. E. 223). 

If one officer has been examined and could have given the 
information required, another officer of a corporation cannot 
be examined {Broum v. London, Ltd., 19 Man. 138 ; Dill v. 
Domirmn Bank, [1897] 17 P. E. 488, discussed, but not followed).. 

Party Benefited 

Bj Con. Rules 440 and 446 it is provided that a person for 
whose immediate benefit an action is prosecuted or defended 
shall be regarded as a party for the purpose of examination, 
and for the purpose of production of documents. It is a question 
of fact to be decided in each case, whether the benefit is immedi- 
ate or not (Moffat v. Leonard, 8 0. L. E. 519 ; Barbean v. Vian, 
7 Que. P. E. 151 (S. C.)). The assignor of a policy in an action 
on the policy brought by the assignee was held to be a person 
for whose immediate benefit the'action was brought {Clarhson 
V. Fire Insurance Association, 10 P. E. 462). A former partner 
has been held to be a person for whose immediate benefit the 
action was brought and so examinable {Murkier v. McMillan, 
10 P. E, 506). 

Although a person might have no direct beneficial interest 
in the result of a case if he can be regarded as a quasi plaintiff, 
he can be called upon to produce documents, and is examinable 
{Frothingham v. Isbister, 14 P. E. 112). 

Assignor of Chose in Action Examinable for Discovery 

By Rule 441 it is provided that where an action is brought 
by an assignee of a chose in action the assignor may, without 
order, be examined for discovery. 
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This Rule cannot be extended by reference to Rule 439, 
sujpra, or otherwise to the examination of an officer of a cor- 
poration the assignors of a chose in action (Bank of Toronto 
V. Quebec Fire Insurance Co., Bank oj Toronto v. Keystone Fire 
Insurance Co. oj St. Johns, 18 P. R. 41). Where an action was 
brought by the assignee of the creditors of certain insolvents, it 
was held that the insolvents were examinable for the purpose of 
discovery {Carnegie v. Cox, 11 P. R. 311), 



Parties and Others may be examined on their own behalf 

When one of several plaintiffs or defendants has been 
examined, any other plaintiff or defendant united in interest 
may be examined on his own behalf or on behalf of those united 
with him iu interest to the same extent as the party examined 
(Con. Rule, 449). 

Third Parties 

A party or person who has been served by a defendant with 
a third party notice, and has entered an appearance, shall, 
for aU purposes of and incidental to the production of documents 
and examination, be, as between him and the defendant serving 
the third party notice, in the same situation as a defendant; 
and the defendant shaU, for the same purposes, be ia the same 
situation as a plaintiff (Con. Rule, 465). 

Motions 

For the purpose of a motion the Court or Judge may, upon 
such terms as may seem just, order documents to be produced 
and witnesses to appear and be examined vivd voce before such 
Court or Judge or before a Judge of any County Court or before 
any other person and at any place (Con. Rule, 493). Such 
examination shall, unless otherwise ordered, be conducted ia 

K.D. D 
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accordance with the practice upon examinations for discovery 
as far as the same is applicable (Con. Eule, 494). Any such 
examination conducted without notice to the other side is 
irregular and inadmissible as evidence upon the motion {Stephen- 
son V. Dallas). 



CHAPTEE III 

At what Stage of the Proceedings Discovery can be 

Obtained 

In general. — The Eules of the Supreme Court make no express 
provision as to the time at which discovery can be asked for 
and obtained, except that with regard to discovery by inspec- 
tion of documents it is laid down that the Court may order 
discovery at any time during the pendency of the cause or 
matter (a). 

The general rule is that discovery, in any form, cannot be 
obtaiaed till after the defence has been delivered, as until that 
event it is not known what the matters actually in dispute 
are (&), but no absolute rule exists (c) and the matter is one 
entirely for the discretion of the Court {d). Cases are to be 
found both in the King's Bench and in the Chancery Division 
where discovery has been allowed at an earlier period (e). In 



{a) R. S. C. ; O. 31, r. 14. 

(6) Mercier v. GotUm (1876), 1 
Q. B. D. 449: C. A. ; Disney v. 
Longboume (1876), 2 Ch. T>. 704 
Egremont Burial Board v. Egremont 
Iron Co. (1880), 14 Ch. D. 158 
Union Bank of London v. Manhy 
(1879), 13 Ch. D. 239, 241, C. A, 
Hancock v. Owrin (1878), 4 Ex. D. 
3 ; British and Foreign Contract Co, 
V. WrigM (1884), 32 W. B. 413 
Fai/rbaim v. Lay (1870), 22 L. T. 
785 ; Costa Rica Republic v. Strons' 



berg (1879), 11 Ch. D. 323, C. A. ; 
Sachs V. Speilman (1887), 37 Ch. D. 
295, 303. 

(c) Edelston y. Russell (1888), 57 
L. T. 927; Mellor v. Thompson 
(1883), 49 L. T. 222, C. A, 

(d) Mellor v. Thompson, supra ; 
Costa Rica Republic v. Stronsberg, 
supra; Beal v. Pilling (1878), 38 
L. T. 486 ; Hawley v. Reade (1876), 
W. N. 64; Megaw v. M'DiarrrAd 
(1882), 10 L. R. Ir. 376. 

(e) Ibid, and Harbord v. Monk 
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order to prevent the possibility of what is known as "fishing " 
discovery, that is discovery to enable a party to make out a 
claim or defence, a plaintifif will rarely be allowed discovery in 
any shape or form before he has delivered his statement of 
claim (/), nor will it be allowed to a defendant before deliver- 
ing his defence (^r). But again the matter is one for the 
discretion of the Court, and in a proper case discovery may be 
allowed before Qi). Leave to obtain discovery may be given 
at any later stage of the proceedings if a reasonable time 
exists before the trial is likely to come on {i). 

" It is said that there is a settled practice that there should 
be no order for an affidavit of documents before a defence is 
delivered. If I am wrong in thinking that the cases cited do 
not lay down any such absolute rule I shall be, no doubt, 
overruled. I do not so understand the cases. There must be 
some discretion left to the Court to settle whether an affidavit 
of documents should be delivered before defence or not. . . . 
It seems to me that I have a discretion and one which it is 
often extremely difficult to exercise. There may be cases — 
there are cases — ia which a plaintiff launches what used to be 
called a ' fishing bill,' i.e. a bill which had no real foundation 
except what existed in the mind of the plaintiff, or of the 
soHcitor, or of the counsel, and that between them they 



(1878), 9 Ch. D. 616 ; Union Bank (h) See Costa Rica Republic v. 

of London v. Manly, supra ; Young Stronsberg, supra ; Mdlor v. Thomp- 

V. Brassey (1875), 1 Ch. D. 277. son, supra; Eddston v. RussOl, 

(/) Davies r. Williams (1879), supra; The Murillo (1873), 28 

13 Ch. D. 550 ; Cashin v. Craddoek L. T. 374 ; Ley v, Marshall (1876), 

(1876), 2 Ch. D. 140 ; Phillips v. W, N. 23. 

PhUipps (1879), 40 L. T. 815. (i) London and Provincial Marine 

(g) Fairbaim v. Lay, supra; Insurance Co. v. Dames (1897), 5 

Egremmt Burial Board v. Egremont Ch. D. 775 ; compare Ellis v. Arnble 

Iron Ore Co., supra ; Disney v. (1877), 36 L. T. 410, wherg leave 

Longbourne, supra, was refused. 
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concocted this ' fishing hUl ' which enabled the plaintiff to 
get large discovery from the defendant when, perhaps, the 
plaintiff had no case whatever. If one could say that such a 
thing was attempted by the statement of claim in the action 
before me at the present time, I certainly should not be 
disposed to give the plaintiff in such a case any discovery 
whatever or enable him to prosecute an action of such a kind. 
On the other hand, there may be cases where there is so much 
difficulty in ascertaining the facts of the case that the plaintiff 
ought to be assisted to get that discovery without which his 
case cannot be supported. It seems to me that the case which 
I have before me is precisely that class of case. I find, how- 
ever, great difficulty in beheving in its entirety the statement 
contained in paragraph 4 of the statement of claim, that is to 
say, in believing that the plaintiff cannot give some particulars 
of the matters referred to in the second and third paragraphs 
of the statement of claim. But, on the other hand, it is 
equally obvious that if there is any truth at all in the state- 
ment of claim, these particulars must be within the knowledge 
of the defendant, and that the large majority of the details 
are not within the plaintiff's knowledge. It seems to me to 
be a case in which the plaintiff alleging fraud respecting 
matters within the knowledge of the defendant is entitled to 
the assistance of the Court to support his case " (^). 

" There is a great deal to be said in support of the pro- 
position that it ought not to be a matter of course for a 
plaintiff to rush in at once with an application for production 
(of documents) as soon as the statement of claim has been 
delivered. The Court ought to have the power of saying that 
it will refuse production, and I do not say' that it was wrong 
to refuse it in Hancock v. Guerin (Q. But in this particular 



(k) Edelstm v. Russell (1888), 57 L. T. 927, at p. 928, per Kekbwich, J. 
{I) (1878)4 Ex. D. 3. 
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case it seems to me that the reason for that decision does not 
apply. In a redemption suit there can be no doubt what the 
matters or questions are. The plaintiff is alleged to'be entitled 
to the equity of redemption and the defendant to be a mort- 
gagee in possession. In a suit of that kind there appears to 
be no reason why the common order for production should 
not be made at once. Supposing the defendant to admit the 
plaintiff's whole case, still the plaintiff may have a right to a 
production of documents tiU he may know whether any other 
parties are interested " (m). 

Before particulars. — ^Where a party has been ordered to 
give particulars of matters referred to in his pleading and he 
does not know the facts necessary to enable him to comply 
with the order but his opponent does or ought to know them, 
he may sometimes obtain discovery to enable him to give the 
particulars. "If at a particular stage of an action you are 
stopped by reason of your ignorance of some fact which is 
known only to the other party, that is the very reason why 
you should have discovery of that fact from him " («). ""It is 
good practice and good sense that where the defendant knows 
the facts and ihe plaintiffs do not, the defendant should give 
discovery before the plaintiff delivers particulars " (o). So 
where plaintiffs alleged loss of business through the fraudulent 
acts of the defendants and gave one specific instance but 
alleged " divers other occasions " it was held that as the 
defendants had the means of ascertaining from their books 
whether other frauds of the kind alleged had been committed 
and the plaintiffs had not the defendants were not entitled to 



(m) Union Bank of. London v. Ch. D. 374, at p. 379, per Powen, 

Manly (1879), 13 Ch. D. 239, at L.J. 

p. 241, per James, L.J. (o) Millar v. Harper (1888), 38 

(n) Leitch v. Alboit (1886), 31 Ch. D. 110, C. A.,yer Bowen, L.J. 
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particulars before giving discovery (p). And where on an 
inquiry as to damages plaintiffs were unable to comply with 
an order to give particulars of breaches before the defendants 
filed their affidavit of documents it was held that the order 
need not be complied with before discovery (g). Again in 
actions by principals against agents where fraud by the agent 
is alleged the principal has in several cases been entitled to 
discovery before giving particulars which could only be known 
to the defendant (r). 

There is of course no fixed rule, as the question whether 
discovery should precede giving particulars must necessarily 
depend on the circumstances of each case, and the matter is 
therefore one for the discretion of the Court (s) which will 
limit the discovery allowed, if any, to what is necessary for 
the purpose (i). In actions for defamation where justification 
is pleaded, the Court rarely allows discovery to precede par- 
ticulars of the justification (m). So also where the plaintiff 
alleges publication to named persons and to other persons not 
specified he wHl not as a rule be allowed discovery in order 
to give further particulars but under particular circum- 
stances and with proper safeguards such an order may be 
made {x). 

{p) Waynes Merthyr Co. v. D, (<) Millar v. Harper ; Waynes 

Radford and Co., [1896] 1 Ch. 29. MerChyr Co. v. Radford and Co. ; 

(q) Maxim Nordenfelt Ouns and Maxim Nordenfelt Guns and Am- 

Ammunition i Co. v. Nordenfelt, munition Co. v, Nordenfelt ; Edel- 

[1893] 3 Ch. 122, 127, C. A. ston v. Rusadl ; Whyte r. Ahrens ; 

(r) Edelston v. Russdl (1888), 67 Leitch v. Ahhott, supra. 

L. T. 927 ; Whyte v. Ahrens (1884), (u) Arnold and Butler v. Bottom- 

26 Ch. D. 717 ; Sachs v. Speilman ley, [1908] 2 K. B. 151, C. A. ; 

(1887), 37 Ch. D. 295. Ourenherg v. Labouchere, [1893] 2 

(a) Waynes Merthyr Co. v. D. Q. B. 183, C. A., at pp. 188, 189 ; 

Radford and Co., supra ; Russell v. cf. Hennessy v. Wright (1888), 24 

Stubls, Ltd. (1908), 52 Sol. Jo. 580, Q. B. D. 445. 448 n. 

H. L. {x) Russell v, Stubbs, supra. 
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In Whyte v. Ahrens (y) the plaintiffs employed the defen- 
dants to purchase goods, as their agents, at the lowest possible 
prices. The plaintiffs sued for an account, and in their state- 
ment of claim alleged that the defendants had purchased goods 
at prices higher than the current prices, and had secretly 
received from the vendors allowances or commissions. The 
charges against the defendants were stated in general terms, 
no particulars being mentioned. The defendants denied the 
charges and pleaded a settled account. The plaintiffs applied 
for production of documents and the defendants appUed for 
particulars of the fraud alleged, and it was held that the 
plaintiffs were not bound to give particulars of the . fraud 
alleged before obtaining discovery of documents. 

In Gurenberg v. Labouchere (z) an action for libel which 
averred that the plaintiffs were "charity swindlers" and 
" impostors " and that a home for inebriates maintained by 
the plaintiff was ;"a monstrous swindle," the defendant 
pleaded a justification on general terms that the statements 
complained of were true. An order was made for particulars 
as to how and in what way the plaintiffs were what was 
imputed to them, and on certain particulars being given an 
order for further particulars was obtained. It was argued by 
the defendant, in resistance to the order, that he ought to 
have discovery before being required to give further particulars. 
In dealing with this point in his judgment. Lord Esher, M.R., 
said, " I now come to the contention that the defendant ought 
not to be made to answer now, but should be allowed discovery 
by way of interrogatories and inspection before being called 
on to do so. This is not a case in which, before the action 
was brought, there was any relation between the parties, such 
for instance as that of principal and agent which would entitle 



(y) (1884), 26 Ch. D. 717, C. A. (z) [1893] 2 Q. B. 183, C. A. 
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the defendant to discovery. The only connection between 
them is that of plaintiffs and defendants in an action for libel, 
and the defendant is not entitled to discovery for the purpose 
of finding out whether he has a defence or not. Such dis- 
covery has never been allowed in the absence of some re- 
lationship between the parties to the action, except under 
exceptional circumstances, such as one party keeping back 
something which the other was entitled to know." Lord 
Justice Kay in his judgment also drew a distinction between 
actions for libel and cases such as charges of fraud against 
an agent or breach of trust against a trustee in which a 
fiduciary relationship existed, and the facts were 'generally 
known to the defendant and stated that these circumstances 
might justify the Court in requiring the defendant to make 
discovery before the plaintiff was called upon to give particulars 
of the charges made. 

In Waynes Methyr Co. v. D. Radford & Co. (a), an action 
by a coUiery company against coal merchants, the plaintiffs 
alleged that they had lost business by reason of the fraudulent 
acts of the defendants and gave one specific instance of fraud 
in their statement of claim and alleged that " on divers other 
occasions " the defendants had taken orders from " divers other 
persons " for coal from the plaintiff's' colliery and fraudulently 
supplied coal not purchased from the plaintiffs. The defendants 
admitted they were technically guilty of the one occasion of 
which particulars were given, and applied for particulars to 
be given of the "other occasions" and "other persons" 
alleged. On the same day the plaintiffs also applied for 
discovery and inspection of documents. It was held that 
particulars must be given before discovery, that there was no 
hard and fast rule as to the class of cases in which particulars 

(a) [1895] 1 Ch. 29. 
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should precede discovery or discovery be ordered before par- 
ticulars, but the judge must exercise a reasonable discretion in 
every case after carefully looking at all the facts and taking 
into consideration any special circumstances, but that in the 
particular case under consideration discovery should precede 
particulars because of the position of the parties, and the 
admitted facts and the circumstances that many of the alleged 
frauds were within the defendant's means of knowledge and 
not within the knowledge of the plaintiffs. 

Prior determination of issue. —If the necessity of obtaining 
discovery or the right to obtain it depends upon the prior 
determination of some issue or question in dispute in the 
action and it is desirable that the issue or question should be 
tried first the Court has a discretion to postpone discovery till 
after the determination of the issue or question (6). It is only 
proper that discovery should not be ordered against a defendant 
where it may turn out as the result of the trial of the pre- 
liminary question that the plaintiff is not entitled to any 
relief at all(c). For instance if , in an action by a principal 
against an agent, where the defence is a denial of the agency, 
it may well be that the question of agency ought to be deter- 
mined first before allowing discovery generally (d). Similar 
considerations apply with regard to discovery addressed to 
questions of the amount of damages, or of account, or for the 
purpose of working out the order or judgment, which ought to 
be postponed, where possible, till after the question of liabUity 



(5) R. S. C. ; O. 31, r. 20. son and Co., [1893] 62 L. J. (ch.) 

(c) Fennessy v. Clark (1887), 37 710 ; Great Western Colliery Co. v. 
Ch. D. 184, C. A., per CoxTOisr, L. J., Tucker (1874), 9 Ch. App. 376, 
at p, 187 ; cf. A.-O, v. North C. A., at p. 378, "per James, L.J. 
MetropoUUm Tramways Co., [1892] Seealso PTfeowv. 2'Aorre6Mr2/(1874), 
3 Ch. 70, at p. 74. 43 L. J. (CH.) 356, a case involving 

(d) Benno Jaffi, dhc, v. Richard- disputes as to handwriting. 
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is determined (e). In every ease it is a matter for the discre- 
tion of the Court which will, in arriving at its decision, consider 
what is the fairest and most reasonable course to adopt under 
the particular circumstances, as well as the question of the 
possibility of severing the discovery (/), and the possible injury 
to the defendant (g). The principle is that discovery should 
only be granted where it is wanted for the determination of the 
rights of the parties at the trial of the action (h), unless it is 
necessary for the purpose of determining the prior question or 
issue raised in the pleading (i). The discretion to postpone 
the giving of discovery may be exercised even after an order 
for discovery in the general form has been made (j). There 
is no time limit. Discovery may be obtained after judgment 
for the purpose of working out the judgment or order {k). In 
proceedings before the masters in the Chancery Division 
power is given to the masters to obtain production of docu- 
ments if required and when directed by the judge to examine 
the pirties upon interrogatories. 

(e) Ibid. ; Fennessy v. Clarh, 678 ; Wood v. Artglo-Italian Bank 

supra ; Schreiberr.Heymann(18Q4:), (1876), 34 L. T. 255 ; Verminck v, 

63 L. J. (Q. B.) 749 ; Parker v. WdU Edwards (1861), 29 W. E. 189. 

(1881), 18 Ch. D. 477, C. A. ; Great {j) Lever v. Land Securities Co. 

Western Colliery Co. v. Tucker, (1893), 70 L. T. 323, C. A. 

supra ; Elkin v. Clarke (1873), 21 (k) Instances are Saxhy v. Easter- 

W. R. 447. brook (1872), L. R. 7 Ex. 207 ; 

(/) Saunders y. Jones (1877), 7 Kennedy v. Wakefield (1870), 39 

Ch. D. 435, 449, 453, 0. A. ; Be L. J. (ch,) 827 ; Groves v. Groves 

Howel Morgan, Owen v. Morgan (1853), 2 W. R. 86 ; Joy v. Hadley 

(1888), 39 Ch. D. 316, 320, C. A. (1883), 22 Ch. D. 571 ; Hanslip v. 

(g) Fennessy v. Clark, supra. Kitton (1863), 1 De G. J. & Sm. 440, 

(h) Leitch V. Abbott (1886), 31 C. A. ; Ladds v. Walthew (1884), 32 

Ch. D. 374, 376, 378 ; Benno Jajfi, W. R. 1000 ; Maxim Nordenfelt 

etc. V. Bichardson and Co., supra. Guns, etc., Co. v. Nordenfelt, [1893] 

(»■) Benno Jaffe, etc. v. Bichardson, 3 Ch. 122, C. A. ; Haldane v. Eck- 

supra ; Tasmanian Main Line Bail, ford (1869), L. R. 7 Eq. 425; 

Co. V. Clark (1879), 24 W. R. 677, Hennessyv.Lavery,[1903} 1I.R.87. 
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Discovery for the purpose of an appeal may be allowed if 
necessary (Z). 

In Parher v. Wells (m) the plaintiff alleged that G. had 
deposited money with the defendant E. in trust for S. and A. 
(both since deceased) successively for their lives and then for 
the plaintiff and another person absolutely. That B. had 
employed it in trade and made large profits, and had paid the 
interest to S. and A. for their lives, but now refused to pay 
over the principal. E. by his defence admitted the deposit, 
but denied the trust, and stated that he had only held the 
the money for G. to draw upon, and had many years ago paid 
it away by G.'s directions and he denied payment of interest to 
S. and A. The plaintiff delivered, among others, interroga- 
tories requiring E. to set out (1) the dates and particulars 
of the payments made by him out of the deposited sum ; 
(2) an account of the profits made by the employment of 
the money in trade; (3) whether E had not paid to S. 
and A. quarterly sums by way of interest on the moneys, 
and if not, then he was asked whether he had not during 
some and what years paid to S. and A. certain and what 
moneys, and whether or not quarterly, or at some and what 
dates and under what agreement, or for what reason or in 
respect of what matters, and was required to set out an 
account of all moneys paid by him since 1854 to S. and A. or 
either of them. 

E. filled an affidavit verifying his defence and denying the 
trust, denying the payment of any interest to S. and A. on the 
deposited sum, denying the plaintiff's title and declining to 
make any further answer. The judge ordered E. to make a 
further answer as to (1) and (3). E. appealed and on appeal 



(0 Re National Funds Assurance (w) (1881) 18 Ch. D. 477, C, A. 
Co. (1876), 24 W. E. 774. 
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it was held that E. was not bound to answer interrogatory (1) 
as an answer to it could not furnish evidence to establish the 
alleged trust and could not be of any use to the plaintiff except 
by discrediting E.'s evidence if he made erroneous statements 
as to the particulars of his payments, and that it would be 
oppressive to require him to go through his books for a 
number of years for that purpose. It was further held that E. 
ought not to be compelled to give an account of the profits as 
it would be oppressive to call upon him to enter into a difficult 
account, which could not help the plaintiff to obtain a decree 
and would be useless if a decree was not obtained. It was also 
held that the third interrogatory was too wide, as it extended 
to payments not connected with the sums to which the action 
related. Lord Justice Cotton in giving the judgment said (n) : 
" A defendant is not bound to answer questions not relevant 
to the reUef sought. An answer to interrogatory (1) could not 
help the plaintiff in obtaining a decree ; nor would it be of any 
use to him after decree, it being a matter perfectly immaterial 
to the plantiff whether the defendant, supposing there was a 
trust, paid away the trust fund to persons strangers to the 
trust. An answer to the third interrogatory could not help 
the plaintiff in obtaining a decree ; if, indeed, he obtained one, 
it might afterwards help him, but where discovery cannot 
possibly help the plaintiff to obtain a decree, the Court has a 
discretion as to whether it will order it to be given before 
decree, and where the discovery sought is so oppressive as an 
answer to interrogatory 3 in this case would be, it is the 
duty of the Court to exercise that discretion by refusing that 
discovery." 

In Leitch v. Abbott (o), the plaintiff alleged that he had 
employed the defendant as a stock-broker, but that the defen- 

(») lb. at p. 486. (o) (1886) 31 Ch. D. 374, 
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dant had, in many of the transactions, dealt with himself as 
principal, and had also charged the plaintiff with moneys not 
paid. The plaintiff delivered interrogatories asking for tha 
particulars of the dealings on behalf of the plaintiff and the 
names of the persons with whom the defendant had dealt and 
the amounts paid. The defendant refused to answer on the 
ground that the plaintiff was not entitled to this information 
until after the decree (if any) had been made in the action. 
It was held by the Court of Appeal that though there were no 
particulars of the fraud alleged, the plaintiff was entitled to 
discovery in order to enable him to give details of the frauds 
alleged and in discussing the application of Order 31, r. 20, 
of the Eules of the Supreme Court, Lord Justice Bowen said : 
" What is ithe object of that rule ? The object, as it seems 
to me, is perfectly clear. It often happens that one party to 
an action makes an allegation of some fact, such as the 
existence of a partnership or an agency which is disputed by 
the other party. If the allegation is true, the right to dis- 
covery would follow ; if it is not true, there would be no right 
to discovery. The framers of the rules said how ridiculous it 
would be if they did not give a power for the defendant to 
refuse discovery until the right of the plaintiff to have it had 
been established. Therefore, rule 20 enables the judge to 
sever the trial of the issue of facts from the trial of the right 
to discovery. But in the present case it seems to me that rule 
20 does not apply. The judge could not properly say that 
he was satisfied that the right to discovery depended on the 
determination of any issue or question in dispute in the cause. 
The discovery is wanted for the determination of the issue in 
the action. Nor could it be said that for any other reason it 
was desirable that the issue in dispute should be determined 
before deciding upon the right to discovery." 

In Benno Jaffe and Darmstaedter Lanohn Fabrik v. 
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Richardson & Co. (p), an action for infringement of a patented 
process where the defendants denied the validity of the 
plaintiffs' patent, the plaintiffs administered interrogatories 
as to the method of the treatment by the defendants of wool- 
fat with water. The defendants objected to answer the interro- 
gatories on the ground that the right to discovery sought 
thereby depended upon the determination of the question in 
dispute in the action — that is to say, the validity of the 
plaintiffs' patent, and that the matters inquired into were 
not sufficiently material at that stage of the suit, but it was 
held that they could still be compelled to answer the interro- 
gatories as to their own process before the vahdity of the 
plaintiffs' patent had been established. In considering the 
meaning of the rule of the Supreme Court under which the 
objection to answer was made, Mr. Justice North said : " It is 
intended to give the Court the opportunity of saying that 
discovery shall not be given before the trial of the action 
unless it is wanted for the purpose of the trial — that is to say, 
if a mortgagor wants to redeem an estate, and it is denied 
that he has a right to redeem at all, it is quite useless going 
into any question of accounts until it is known whether there 
is such a right or not ; and then if that right is established at 
the trial, the taking of such accounts is a matter of course. 
So in the same way in the ease of an action by a principal 
against an agent — agency denied; if the agency does not 
exist, or the relation of principal and agent does not exist, 
there are no accounts to be taken, and of course, therefore, 
it is unnecessary to put the parties to the trouble of going 
into long statements of accounts which, unless the agency is 
established, would never be necessary at all. But in the case 
of a patent it is different; No doubt validity is one thing and 

{p) (1893), 62 L. J. (CH.) 710. 
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infringement another, but they both have to come on to be 
tried at the same time, and the parties must come before the 
Court ready to deal with both cases at the one trial. If the 
present contractor were right— namely, that discovery is to be 
postponed until the validity of the patent is tried, discovery 
by interrogatories would be refused altogether because it could 
not practically be given then." 

In Schreibner v. Heymann (q) the plaintiffs were appointed 
by the defendants sole agents for the sale of these goods in 
Great Britain and Ireland upon commission and alleged that 
the defendants had broken their contract by the appointment 
of another agent, and brought an action to recover damages 
for wrongful dismissal and for commission earned, and for an 
account of the goods subsequently sold by the defendants in 
Great Britain and Ireland. The defendants alleged breaches 
of the agreement on the part of the plaintiffs justifying the 
dismissal. The plaintiffs applied for inspection of the whole of 
the entries in the defendants' books relating to the sales of 
the defendants' goods in Great Britain and Ireland from 1891 
to 1894 inclusive; but, on appeal, it was held that the 
discovery need not be given till the prior question of liability 
had been determined. 

In Fennessy v. Clark (r), an action to restrain the sale of 
goods under an alleged infringement of plaintiff's trade mark, 
and claiming damages for false representations by the 
defendant that his goods were goods of the plaintiffs 
manufacture, or in the alternative an account of profits, it 
was ordered that the questions of fact arising in the action 
should be tried by a special jury before a judge. The plaintiff 
desired to administer interrogatories directed to the number 
of sales effected by the defendant of the preparation in question 

(2) (1894), 63 L. J. (q. b.) 748. (r) (1887), 37 Ch, D. 184, C, A. 



PBIOB DETERMINATION OF ISSUE 49 

and to obtain a further affidavit of documents to include the 
books in which the business transactions relating to the pre- 
paration complained of in the action were entered. The Court 
held that the plaintiff was not entitled, before he had suc- 
ceeded in estabhshing his title to relief by verdict of the jury 
upon the questions of fact in the action, to discovery as to the 
sales effected by the defendant nor to production of the 
defendant's books for that purpose. 



B.I>. 



CHAPTER IIlA 

At what Stage op the Proceedings Discovery can be 

Obtained 

CANADIAN NOTES 

Time when Examination may be had 

The examination on the part of the plaintiff may take place 
at any time after the statement of defence of the party to be 
examined has been delivered or after the time for delivering 
the same has expired, and the examination on the part of a 
defendant may take place at any time after such defendant 
has dehvered his statement of defence ; and the examination 
of a party to an issue at any time after the issue has been filed 
(Con. Rule 442). 

Where pleadings have been amended raising matters not 
before suggested in the original pleadings after examination 
for discovery, an order may be made in a proper case for a further 
examination limited to the matters raised in the amendment 
{Standard Trading Coy. v. Seybold, 7 0. L. R. 39). 

After the plaintiff had signed interlocutory judgment 
against defendant in an action of tort, the defendant sought 
to examine the plaintiff for discovery. The action being about 
to come on at assizes for assessment of damages. Notwith- 
standing that Rule 442 states that the examination of a plaintiff 
by a defendant may take place at any time after such defendant 
has delivered his statement of defence, it was held that the 
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defendant could not examine the plaintiff {Ashley v. Brunton, 
13 P. E. 98). 

A defendant may examine a plaintiff before delivering 
defence in order to obtain for the purpose of pleading a know- 
ledge of material facts, which the defendant could not otherwise 
get {Boulton v. Blake, 11 P. E. 196). 

An order for examination before the deHvery of pleadiags 
should only be granted under exceptional circumstances and 
where absolutely necessary in the interests of justice {Thompson 
V. Gye, 13 P. R. 273). 

In an action for hbel against the publishers of a newspaper 
the defendants were allowed to examine with certain restric- 
tions the plaintiff before defence filed {Tate v. Globe Printing 
Co., 11 P. R. 283) ; it must be necessary for the purpose of 
justice {Gourley v. Plimsoll, L. E. 8 C. P. 262 ; Lierenburg v. 
Labourchere, [1893] 2 Q. B. 183 ; Beaton v. Globe Printing Co. 
16 P. R. 281) ; mere convenience to the party applying is not 
sufficient {Carnegie v. Federal Bank, 10 P. E. 69). 

The position of a defendant resisting a claim as to which 
he has no knowledge is vastly different to that of a plaintiff 
advancing one, and the appHcation of a plaintiff alleging fraud 
to examine a defendant before delivery of statement of claim 
will not be granted on the ground that the plaintiff desires to 
frame his statement of claim with particularity as to the fraud 
{Hooey v. Gilbert, 12 P. E. 114). 

An order for an examination of defendants before dehvery 
of statement of claim should not be made on an ex parte applica- 
tion {Hooey v. Gilbert, supra). 

The examination may be postponed until the determina- 
tion of any issue or question in dispute if the Court or a 
Judge is satisfied that the right to such examination depends 
on such determination (Con. Eule 472). 

In an action to restrain the defendants from selling a certain 
drug in violation of the plaintiff's rights under a patent, the 
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defendants having denied the plaintiffs' patent rights, it was 
held that there being a hond fide contract as to that right the 
plaintiffs were not entitled to discovery until after they had 
established their patent rights, even though a subsequent 
separate trial of the question of infringement be necessary 
{Dickerson v. Badcliff, 17 P. R. 586). Where the question in 
dispute is one of account, discovery as to the details of the 
amount should be postponed until the hability to account has 
been estabHshed (Bedell v. Bychman, 5 0. L. E. 670 (D. C.)), 
but where in an action on the breach of an agreement the defen- 
dant admitted the agreement but denied the breach, it was held 
that the defendant could be examined on discovery as to 
alleged breaches without the agreement itself being first 
estabHshed (Sheppard Publishing Coy. v. Harkins, 8 O.L. R. 632). 

In an action to recover a share of the profits of a business 
under an alleged agreement to share profits, the plaintiffs 
sought discovery of the defendant's books, it was held that the 
consideration of the matter should be postponed until it had 
been properly determined in the action as a matter of law, and 
not upon an interlocutory motion first whether the agreement 
alleged by the plaintiffs was within sects. 3 and 4 of the Master 
and Servant Act, R. S. 0.," 1897, c. 57, and secondly whether 
(if it was) the statement of profits declared by the defendant 
could be impeached for fraud, error, mistake, or other Uke 
cause {Engleland v. Mitchell, 13 0. L. R. 184 (D. 0.)). 

Whenever discovery is sought in aid of an issue which must 
be deternained at the hearing, a plaintiff is entitled to it to help 
him to prove the issue; but where it is sought in aid of something 
which does not form part of what he must prove at the hearing, 
but is merely consequential to it, the right is not absolute, but 
discretional until the plaintiff has estabHshed his fundamental 
right at the hearing [Canadian Bank oj Commerce v. McDonald, 
1 W. L. E. 506). 

Parties are allowed to examine each other for discovery 
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before hearing after return to a writ of habeas corpus [Be Stuart 
infants, 12 P. E. 2). 

Con. Rule 485 (1) does not apply to examinations for dis- 
covery {Beaton v. Globe Printing Co., 16 P. E. 281, overruling 
Fiskin v. Chamberlain, 9 P. E. 283). Further examinations 
under Eule 449 must be proceeded with immediately after the 
examination in chief (Con. Bule 450), 

Discovery of Documents before and after close of Pleadings 

The Court or Judge at any time pending any action or 
proceeding may order the production by any party thereto, 
upon oath, of such of the documents in his possession or power 
relating to any matter in question in such action or proceeding, 
as the Court or Judge thinks right ; and the Court may deal 
with such documents, when produced, in such manner as may 
appear just (Con. Eule 463). 

Any party may after the defence is delivered, or the plaintiff 
may after the time for dehvering the defence has expired, and 
any party to an issue may after the issue has been filed, obtain 
an order for discovery of documents as of course (Con. Eule 464). 
This order may be according to Form 6 in Appendix I, 

Third parties 

The time for taking out an order for production or for 
examining a third party served by a defendant under Eule 465 
shall be after the party or person so served has delivered a 
defence, or where the application is on behalf of defendant so 
serving such third party notice the time shall be after the time 
for delivering a defence has expired (see Con. Eule 465). 
Con. Eule 472 refers to discovery and inspection of documents. 



CHAPTER IV 

Seoubity for Costs 

The rules provide that in every cause or matter the costs of 
discovery, by interrogatories or otherwise, shall, unless other- 
wise ordered by the Court or a Judge, be secured by the party 
seeding such discovery (a). They apply to discovery by means 
of interrogatories and disclosure of the existence of documents, 
but not to discovery by the production of documents for 
inspection (b) nor to an application for discovery of ship's 
papers (c). 

Whether security will be ordered or not is now in the 
discretion of the Court, and in practice security is not required 
unless specially ordered. Moreover, it is unusual to order it 
to be given unless there is substantial doubt as to whether the 
discovery sought is really necessary and whether the applicant 
can pay the costs of the action should he fail in it, though the 
latter possibility standing alone is not now considered a 
sufficient reason. On the other hand, the Court need not 
dispense with security merely because the parties consent (d), 
nor does the giving of security for the whole costs of the 
action necessarily exempt an applicant for discovery from the 



(o) R. S. C. O. 31, r. 25. (c) Law v. Budd (1883), W. N. 

(&) Brovm v. Liell (1885), 16 166. 
Q. B. D. 229 ; Moore v. Peachey, , ,, ^ 



bique Syndicate, Ltd. v. Alexander, 
[1903] 1 Ch. 191. 



Q. B. D. 326, C. A. 
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obligation to give additional security for the costs of the dis- 
covery if the Court chooses to order it («). 

An appHcant for discovery who is ordered to give security 
for the costs of the discovery will, as a rule, be ordered to pay 
into Court to the credit of a separate account in the action, 
" to be called the Security for Costs account " to abide further 
order, the sum of £5 or any less sum (/). Where necessary an 
additional amount may be ordered subsequently (g). As a 
rule, if security has been given in an application for one mode 
of discovery it will not be ordered afresh on a second applica- 
tion for another mode Qi), and the sum, if any, ordered to be 
given as security, will not usually be made larger because 
discovery is sought against several persons unless under cover 
of one writ there are really two or more actions (i), though, in 
a proper case, the fact that separate sets of interrogatories will 
have to be delivered and separate affidavits made in answer, as 
well as separate affidavits of document, is proper material for 
the exercise of the discretion of the Court to order security to 
an increased amount (k). 

Where security has been ordered and the money paid into 
court in obedience to the order a copy of the receipt for all the 
amount or amounts ordered to be paid in must be served with 
the interrogatories or the order for discovery of documents. 



(e) Compagnie dii Pacifique v. Great Western Rail. Co., [1884:]W.'N. 

Peruvian Gmno Co., [1883] W. N. 33, 34. 

166. (i) Joyce V. Beall, [1891] 1 Q. B. 

(/) R. S. C; O. 31, r. 26. 459. 461, 462; Eder and Co. v. 



{g) lb.; Cooke v. Smith, [1891] 
1 Ch. 509, C. A. 



Attenboroiigh (1889), 23 Q. B. D. 
130 ; Campbell v. Poulett {Lord), 
[1884] W. N. 48. 

[h) Moore v. PecuJiey, [1891] 2 {k) Smith v. Reed, [1883] W. N. 
Q. B. 707; Pardy's Mozamhiqv^ 196 ; Liverpoolv. Manchester Aerated 
Syndicate, Ltd. v. Alexander, [1903] Bread Co. v. Firth, [1891] 1 Ch. 369 ; 
1 Ch. 191, 195, but see Jacobs v. Campbell v. Poulett, supra. 
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If this is not done the discovery need not be given and the 
time for giving it only begins to run from the date of the 
service (0, though interrogatories cannot be struck out merely 
because of the failure to pay the amount into Court (m). 

The security ordered is paid into Court as security for the 
costs of the action and as such remains in Court till the action 
is finally disposed of in some way or other. It cannot be 
repaid to the party before, even if he waive the discovery he 
has sought (re). Where the party paying in the security wins 
the action after trial and has been given the general costs of it 
he can take the money out of Court without a separate order, 
but if he loses the action and costs are ordered against him 
the money in Court is subject to a lien for the costs in favour 
of the successful party (o). 

If the action is disposed of by consent or otherwise than 
by trial and no taxation of the costs is necessary the amount 
may be paid out on a certificate obtainable from the Court {p). 
Before a certificate will be given the Court usually requires 
(1) the production of an office copy of the receipt for payment 
in ; (2) to be satisfied that the action is finally disposed of and 
no taxation of the costs is required ; (3) the consent of the 
opposite party to the party applying, either by his attendance 
at the application or in writing; (4) if the amount exceeds 
£10 and the application is that it be paid out to the solicitor, 
the written authority of the client, unless the money paid in 
is the solicitor's own money ; (5) if the fund exceeds £10 a 
certificate of the fund. 

{I) R. S. C. ; O. 31, r. 26 ; Jones (n) JuVb v. Bibbs arid Bill, [1883] 

V. Jmes, [1884] W. N. 17. W. N. 208. 

(to) Eder and Co. v, Attenborough, (o) R. S. C. ; O. 31, r. 27. 

supra. ip) R. S. C. ; O, 31, r. 27, A. 



CHAPTEK Y 
Interrogatoeibs in General 

^Vhat Interrogatories may be put 

In any cause or matter the plaintiff or defendant, by leave of 
the Court or a Judge, may deliver such interrogatories in writing 
for the examination on oath of the opposite parties, or any one 
or more of such parties, relating to any matters in question in 
the cause or matter as the Court or Judge, upon consideration 
of the interrogatories proposed to be delivered, shall consider 
necessary, either for disposing fairly of the cause or matter or 
for saving costs (a). What interrogatories, if any (b), will be 
allowed is therefore entirely in the discretion of the Court (c), 
but in deciding upon the application the Court must take into 
account any offer which may be made by the party sought to 
be interrogated to deliver particulars or to make admissions or 
to produce documents relating to the matter in question and 
can only give leave as to such of the interrogatories sub- 
mitted as it shall consider necessary either for disposing 
fairly of the cause or matter or for saving costs (d). 



(a) R. S. C. ; 0. 31, rr. 1 and 2. Maass v. Oas Light and Coke Go. 

(h) Codd V. Delap, [1906] W. N. (1911), 27 T. L. R, 473, C. A. 
57, 78, C. A. ; Eemhle v. Hope (1894), 
10 T. L. R. 254, 255, 371, C. A. (<*) R- S. C. ; 0. 31, r. 2 : Cochrane 

(c) R. S, C. ; 0, 31, rr. 1 and 2 ; v. Smith (1895), 12 T. L. R. 78. 



58 INTEBBOGATOBIES IN GENERAL 

(1) Interrogatories as to material facts. 

The party interrogating may put questions to enable 
him to obtain from his opponent information as to facts 
material to the questions between them which he has to prove 
on any issue raised between them (e). For instance, where 
the action is for damages for injury caused by negligence, 
the circumstances under which the injury occurred are 
material facts and may be questioned about (/), but it is not 
material who did cause the damage if the defendant or his 
servants did not (c/). Again, in an action for seduction the 
plaintiff may ask the defendant whether he has had connection 
with her but not whether he alleges that some other person, 
and if so who, has had connection with her even where he 
denies the paternity of the child (h) and not as to his present 
means (i). So in an action by a bailor against a bailee for 
wrongful detention of the things bailed the bailee wiU not be 
allowed to interrogate the bailor with a view to showing that 
he has parted with his title to the thing bailed to a third party 
unless the bailee is depending under the authority of the third 
party (fc). 

In an action against a shareholder for calls where the 
defence is a denial that the defendant is a shareholder the 
company may put interrogatories as to whether the alleged 



(e) Wigram, Law of Discovery, 69 L. T. 122 ; Hooton v. Dalby, 

pp. 23, 65 ; A.-G. V, Gaskill, [1882] [1907] 2 K. B. 18, at p. 20, C. A. 

20 Ch. D. 519, C. A. ; Lever Brothers (h) Hooton v. Dalby, supra. 

V. Associated Newspapers, [1907] 2 (i) HodsoU v. Taylor (1873), L. R. 

K. B. 626, C. A. 9 Q. B. 79. 

{/) Jones V. London Boad Gar {k) Sogers and Co. v. Lambert and 

Co., [1883] W. N. 196 ; Frost v. Co. (1890), 24 Q. B. D. 573 ; oom- 

Brook (1876), 23 W. R. 260. pare Bogers and Co. v. Lambert and 

(g) Meek v. Wetheringhm (1892), Co., [1891] 1 Q. B. 318, C. A, 
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shareholder had executed the subscription contract ©. In an 
action for wrongful dismissal the servant may interrogate as 
to his employment (m), and if the employer pleads misconduct 
on the servant's part as justifying the dismissal the servant 
may interrogate as to the instances on which the employer 
relies («). When payment is alleged in an action for debt the 
plaintiff may put interrogatories as to the time, place, and 
circumstances of the alleged payment (o). In an action for 
infringement of copyright interrogatories by the plaintiff 
as to sources from which the defendant alleges he has com- 
piled the book {p), and by the defendant as to the number 
of copies sold by the plaintiff to enable the defendant 
to estimate the amount to be paid into Court are permis- 
sible {q). 

The interrogatories must, as a general rule, be confined to 
matters which are relevant to the facts directly in issue in the 
cause or matter between the parties (r) though under some 
circumstances they may possibly extend to any facts the 
existence or non-existence of which is relevant to the existence 



(I) Wolverhampton New Water- v. Dot^som, [1895] 1 Ch. 334, 338, 341, 

works Co. V. Hawksford (1859), 28 C. A. ; Re HoweL Morgan, Owen v. 

L. J. (o. p.) 198. Morgan, supra, per Cotton, L.J., 

(m) HiU Y. Great Western Rail, at p. 320 ; Allhasen v. Ldbovchere 

Co. (1861), 10 C. B. (N. s.) 148. {1878),3Q.B.D. 654, 661, 0. A.,per 

(m) Saunders v. Jones (1879), 7 James, L.J. ; Parier v. lFeMs( 1881), 

Cli. D, 435, C. A. See also Benbow 18Ch.D.477,C. A.,yerCoTTON,L.J., 

V. Low (1880), 16 Ch. D. 93, at p. 97, at p. 486 ; Mansfield v. GUlderhonse 

per Jessel, M.R. (1876), 4 Ch. D. 82 ; Re Thomas 

(o) Hills V. Wales (1874), L. R. 9 Holloway, Young v. Holloway (l?,Wl), 

C. P. 688. 12 P. D. 167, C. A. ; Jourdain v. 

(p) Kelly V. Wyman (1869), 17 Palmer (1865), 35 L. J. Ex. 69 ; 

W. R. 399. Great Western Colliery Co. v. Tucker 

(q) Wright v. GoodMke (1865), 13 (1874), 43 L. J. Ch. 618, C. A. ; 

L. T. 120. Longdale's Chemical Manure Co. v. 

(r) R. S. C. ; 0. 31, r. 1, Kennedy Knill (1890), 6 T. L. R. 236. 
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or non-existence of the facts directly in issue (s). But this 
extension of the right to interrogate has been dissented from 
and must be considered of doubtful authority {t), and even if 
it be good law it does not entitle one party to ask his opponent 
upon what line of facts he is going to rely as relevant to the 
existence or non-existence of the facts directly in issue (m). 

The interrogatories must be relevant to some question 
which is in issue {x) and will not be deemed relevant merely 
because the questions would be admissible if put in cross- 
examination of a witness at the trial {y), e.g. in questions as 
to credit only {z). 

In Kennedy v. Dobson (a) an action was brought by the 
trustee in bankruptcy of C. for a declaration that a piece of 
land which had been purchased by the defendant and C. in 
1873 was purchased by them as co-partners, and for accounts 
of the partnership and consequential relief. The defendant 
denied the partnership. The plaintiff obtained leave to 
administer interrogatories to the defendant asking for particu- 
lars of purchases of land by the defendant and 0. previous 
and subsequent to 1873, in order to prove that they had been 
co-partners in various other purchases similar to that of 1873, 



(«) Marriotty.Chamberlain{l&86), in Hooton v. Dalby, [1907] 2 K. B, 

17 Q. B. D. 154, C. A., per 18, at p. 21. 

EsHEB, M.B., at pp. 162, 163. (u) Hooton v. Dalby, supra. 

(x) R. S. C. ; O. 31, r. 1. 

(<) Be Howel Morgan, Owen v. {y) Kennedy v. Dodson, supra ; 

Morgan (1888), 39 Ch. D. 316, per Be Howel Morgan, supra ; Steward 

Fox and Lopes, L.JJ., at p. 321 ; v. Londsale (Lord) (1879), 5 C. P. D. 

Kennedy v. Dodson, [1895] 1 Ch, 47; Parker y. Wdl3(1881), 18 Ch. 

334, per Lord Hbksohell, at p. 338, D. 47, C. A. ; Allhusen v. Labouchere 

and A. L. Smith, L.J., at p. 341 (1878), 3 Q. B. D. 654, 661, C. A. 

(where the statement of the law is (z) AllhttsenY.Ldbouchere, supra ; 

clearly too limited). On the other Labouchere v. Shaw (1877), 41 J. P. 

hand Buckley, L. J., seems to have 788. 

accepted the accuracy of the dictum (a) [1895] 1 Ch. 334, C. A, 
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but on appeal it was held that the interrogatories were irre- 
levant to the issue in the action and were oppressive and that 
they ought not to be allowed. 

In giving judgment Lord Herschell, Lord Chancellor, 
said (b) : " In my opinion these interrogatories are not such 
that the answers to them would be relevant to the issue. Sup- 
pose the defendant says, 'I did enter into such-and-such 
transactions at such-and-such dates on such-and-such terms,' 
would that be relevant to the issue what were the terms on 
which the property was purchased ? Could the truth of his 
statement be tried in this action ? . • . No doubt there are 
cases in which evidence of what happened in one transaction 
may be relevant to the question what happened in another. 
I do not dispute that general proposition. In the present case 
the suggestion is this, that if it can be proved that C. and the 
defendant had been purchasing land on partnership terms, 
that would render it probable that such was the nature of this 
transaction also. But that is not relevant evidence. ... It 
is said that many of these questions might be put to the 
defendant in cross-examination ; but that would not be for the 
purpose of proving what the particular transaction had been, 
except only to the extent of showing that the defendant's 
evidence as to the particular transaction was not to be 
credited because of admissions made by him with regard to 
the other transactions. But because those questions might 
be put to the defendant in cross-examination, it by no means 
foUows that evidence as to such transactions would be relevant 
evidence to be given in chief by the plaintiff. 

" I entertain a strong opinion that interrogatories of this 
description, unless strictly relevant to the question at issue in 
the action, ought to be rigorously excluded. They cause a 

(6) 76. at p. 338. 
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great amount of hardship and oppression. They cast upon the ■ 
defendant, merely because a writ has been served upon him, 
the burden of an intolerable amount of trouble and annoyance, 
and if he refuses to answer he may be sent to prison." Lord 
Justice Lindley, L.J., said (c) : " I cannot help thinking that 
these interrogatories are vexatious and oppressive to such an 
extent that the defendant ought not to be compelled to answer 
them. They are opposed to the fundamental principles of dis- 
covery which are stated in Sir J. Wigram's treatise onDiscovery." 
The second proposition stated 0) is as follows: "It is the 
right, as a general rule, of a plaintiff in equity to exact from 
the defendant a discovery upon oath as to all matters of fact 
which, being well pleaded in the bill, are material to the 
plaintiffs case about to come on for trial and which the 
defendant does not by his form of pleading admit." 
s " That renders it necessary to say a few words as to what are 
'matters of fact which being well pleaded in the bill are 
material to the plaintiff's case;' What ought a properly drawn 
bill to contain? It ought to contain a statement of those 
facts, and those facts only, which, if proved, will entitle the 
plaintiff to relief; It ought not to contain the evidence of 
those facts: Of course, it is in some cases difficult to draw 
the line between those facts which are properly contained in 
the bill and those which are not ; but in case of doubt it has 
always been the practice of the Court to find out whether the 
facts as to which information is required are so material as 
to render discovery material. Sir J. Wigram says this (e) : 
' In determining whether pwrticular discovery is material or 
not, the Court will exercise a discretion in refusing to enforce 
it, where it is remote in its heanngs upon a real point in issue, 



(c) 76. at p. 340. (e) 2nd ed., p. 165. 

(d) 2nd ed., p. 15, 
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and would be an oppressive inquisition. . ; .' I doubt 
whether this information would be admissible in evidence, 
but suppose it would, it does not follow that the plaintiff 
would be entitled to discovery of it: Examining witnesses 
at a trial and obtaining discovery before the trial are two 
totally different things." 

In In re Howel Morgan, Owen v. Morgan (f) the plaintiff as 
executrix of A.M. sued the executor of H.M., alleging that 
H.M. had received dE6000 on trust for A.M., had invested it 
in securities producing at least 5 per cent, per annum and 
applied the interest to his own purposes. The plaintiff claimed 
payment of the £6000 with interest at 5 per cent. The 
defendant professed ignorance as to the matters alleged and 
set up several alternative defences ; that H.M. had not received 
the £6000; that if he had, he paid it to A.M., that if he 
received it A.M. agreed that he should retain it for his own 
use as a gift from her ; that if he received it, it was agreed 
between ViiTn and A.M. that he should retain it in satisfaction 
of a claim which he had against her; that A.M. was at her 
death indebted to H.M. in an amount exceeding the £6000. 
The plaintiff administered among other interrogatories the 
following : Whether the defendant was not the brother of H.M. 
and whether during the period of the transaction referred to 
in the statement of claim the defendant had not been the 
solicitor and agent of H.M. and lived with him and acted as 
his confidential agent with respect to his property and became 
acquainted with all his affairs. The defendant declined to 
answer the interrogatory at all, but was ordered by the judge 
so to do. On appeal it was held that an interrogatory which 
on substance asked whether the defendant had not been iq 
such a position that he must know whether the allegations in 

(/) (1888), 39 Ch, D. 316, C. A. 
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the statement of claim were true or false, did not relate to any 
matter in question in the cause within the meaning of the 
rules relating to discovery. Lord Justice Fry said {g) : " The 
matters in question on the action are the receipt by the testator 
of a sum of £6000 held on trust for his wife, an alleged gift 
of it to him by his wife, and an alleged agreement between 
him and his wife relating to that sum. The knowledge or 
ignorance of the defendant as to the matters alleged in the 
statement of claim and as to the truth of the allegations which 
he himself makes is not one of the questions in the cause. It is 
true that it is material in this way— the defendant says he 
does not know anything about the agreement or other matters 
alleged, and it is material to show that he was in such a 
position that he must have known whether the allegations were 
true or not. But the state of his knowledge is not a matter in 
controversy in the cause, and in my opinion, therefore, the 
interrogatory is against the provisions of the rule." Lord 
Justice Lopes said Qi) : " There is no issue on the action as to 
his (the defendant's) knowledge, and I think that an interrogatory 
tending only to show that he was in such a position that he 
must have known, cannot be allowed. I think that undue 
extension would be given to the practice of delivering 
interrogatories if they were allowed to be used for the purpose 
of obtaining information on collateral matters." 

(2) Interrogatories to obtain admissions 

Interrogatories may be put to obtain admissions as to 
the facts which he has to prove in order that expense may 
be saved or delay avoided (i). It is not a good objection to 

(g) lb. at p. 321. Ch. D. 519, 627, 528, C. A. ; 

(h) lb. at p. 321. ' Kennedy v. Dodson, [1895] 1 C!h. 

{»■) A.-G. V. Gaslcill (1882), 20 334, 341 ; HaU v. London, and 
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allowing an interrogatory of this kind that the party inter- 
rogating has other means of proving the facts in question (k), 
since one legitimate purpose of interrogatories is to save 
costs (I). So in an action for seduction the defendant may be 
asked whether he was not the father of the child and had 
offered to maintain it and had stated that he thought the 
plaintiff had not had connection with another man (m). 

In Attorney-General v. Gaskill (n) an action was brought by 
the Attorney-General and a local board to restrain the defen- 
dant from building across a public footpath. The amended 
statement of claim alleged that at a meeting of the board held 
after the commencement of the action the defendant had 
attended and signed an agreement for settling the action 
on certain terms, and the plaintiff sought to enforce this 
agreement or, in the alternative, to restrain interference with 
the footpath by virtue of their original title. The defendant, 
by his defence, denied the existence of any public right of way 
over the ground. He admitted the signature of the agreement, 
but alleged that it was obtained by threats and pressure after 
a long conversation and argument and without his having it 
read and explained to him. The plaintiff administered 
interrogatories as to the existence of a public right of way over 
the land, and as to what passed at the board meeting and at a 
conversation between the defendant and the plaintiff's solicitor 
before that meeting. The defendant declined to answer those 
interrogatories, alleging that as to the right of way he was not 
bound to answer to a right which he had denied by his 

NoHh Western Bail. Co. (1877), 35 (fc) Lyell v. Kennedy (1883), 8 

L. T. 848 ; Lever Brothers v. App. Cas. 217, 228. 

Associated Newspapers, supra, at (1) B,.S. C; O. 31,r.2, 

■^ ^ (m) Hodsoll V. Taylor (1873), 

p. 629, per Fletcher Motjlton, j^ ^ g q_ ^ ^jg 

L.J. (n) (1882), 20 Ch. D. 519. 

S.D. F 
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pleadings ; and that as to the conversations he ought not to 
be called upon to answer till the plaintiff's solicitor had been 
examined and cross-examined as to the conversation. The 
Court of Appeal held that the defendant was bound to answer 
as to the existence of the right of way, for that one object of 
interrogatories is to enable a party to obtain admissions from 
the other party and so to relieve himself from the necessity of 
adducing evidence. They held also that as the conversations 
were material on the issue whether the agreement had been 
unduly obtained the defendant must answer as to them. 
Jessel, Master of the EoUs, in giving his judgment said (o) : 
" The objection taken to the interrogatories as to the right of 
way is this : it is said that they seek an admission or denial on 
oath by the defendant on matters in issue between him and 
the plaintiffs as to where the onus of proof is on the 
plaintiffs. That is no reason at all. It is because there is 
the obligation . of proof on the plaintiffs that they ask the 
question. If the defendant were to admit the plaintiffs' title, 
the plaintiffs would be relieved of the obligation of proof, and 
would get judgment at once. But if he does not admit the 
whole he may admit part of it, and to that extent the plaintiffs 
may relieve themselves of the obligation of proof." Lord 
Justice Cotton says (p) : " Discovery is not limited to giving the 
plaintiff a knowledge of that which he does not already know, 
but includes the getting an admission of anything which he 
has to prove on any issue which is raised between him and the 
defendant. To say that the pleadings have raised the issues, 
and that therefore the interrogatories should not be allowed is 
an entire fallacy. The object of the pleadings is to ascertain 
what the issues are, the object of interrogatories is not to learn 
what the issues are, but to see whether the party who inter- 

(o) Hid., at p. 527. {p) Ibid., at p. 528. 
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rogates can obtain an admission from the opponent whieh will 
make the burden of proof easier than it otherwise would have 
been." 

" It is no sufficient objection that the plaintiff may have, 
and to some extent (on his own showing) has, other means of 
proving the facts inquired after. Admissions of the facts by 
the defendant might simplify the proof and materially 
diminish the expense of trial" (g). 

(3) Interrogatories as to the case to be met 

Interrogatories may be used m order to find out what 
case the party really has to meet, and the facts relied upon 
for that case, for the purpose of limiting the generality of 
the pleadings and finding out what really is in issue (r), so 
as to be prepared to meet that case and avoid being taken 
by surprise at the trial («). 

In Saunders v. Jones (t), the defendant employed the 
plaintiff as manager of his business under a written agreement 
at a salary and a commission on the gross amount of the 
sales. Disputes having arisen, the defendant summarily dis- 
missed the plaintiff who commenced an action for wrongful 
dismissal. The defendant, by his defence, alleged specific acts 
of misconduct against the plaintiff and also alleged, in general 
terms, other acts of misconduct justifying the dismissal. The 
plaintiff exhibited four interrogatories of which the substance 
was to ask the defendant to specify the acts of misconduct 



(q) Lyell v. Kennedy (1883), 8 (1879), 13 Ch. D. 375, 378 ; Benhow 

App. Cae. 217, at p. 228, per Lord „. Low (1880), 16 Ch. D. 93, 97, 

SBi-BOBisrE, L.C. Q ^ 

(r) Saunders v. Jones (1877), 7 ^^.^ ^^^ ^^^ ^_ j^^^^ 

Oh. D 435, C. A. ; AsMey v. Taylor 

^98) 38 L. T. 44, at p. 45, per (18^7), 37 L. T. 681, C. A. 
Thesigee, L.J.; Lyon v. TweddeU (t) (1877), 7 Ch. D, 435. 
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on which he relied, and a fifth interrogatory asking for the 
total amount of the gross proceeds of sales during the period 
for which the plaintiff claimed remuneration. The defendant 
refused to answer the first four interrogatories on the ground 
that they related to the case of the defendant, not of the 
plaintiff, and the fifth interrogatory, on the ground that, as 
the right to an account of commission was disputed, the 
defendant was not bound to give such account at that stage 
of the action. It was, however, held by Vice-Chancellor Bacon 
and by the Court of Appeal that all the interrogatories must 
be answered. In giving judgment Vice-Chancellor said (u) : 
"... I think the plaintiff is entitled to the discovery from 
the defendant of all that the defendant relies on to rebut the 
plaintiff's claim. ... The only question I have to consider 
is, whether according to the rules of discovery ... the 
plaintiff has a right to say to the defendant. . . . ' If you 
rely upon these acts of misconduct tell me what they were.' 
For what purpose? Not to better his own case. Not, as in 
some of the cases referred to, seeking to ransack the deposi- 
tories of a defendant of his title deeds or other documents, 
in order that the plaintiff may establish more firmly the 
case he alleges, or make it out entirely. It is not for that 
purpose at all. It is to ascertain what he has to meet. . . . 
Discovery would be an empty word if the person so assailed 
had not the right to require of the defendant what it was he 
meant to allege against him. . . . The cases referred to do 
not in the least justify the argument which has been addressed 
to me, that this is an attempt by the plaintiff in this suit 
to get at the defendant's brief. It is nothing of the sort. 
He does not ask to know the name of a single witness. He 
does not introduce any fact, but he takes up the facts which 

(u) Ibid., at pp. 443 et seq. 
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the defendant alleges on his counter-claim and says, ' Tell 
me what you mean by it, let me understand what it is we 
are fighting about.' " Lord Justice James said/a;) : " The 
plaintiff requires the information (sought by the four interro- 
gatories) in order that he may not be taken by surprise, but 
may know what case he has to meet. . . . With regard to 
the last interrogatory (the fifth) the only thing asked for is 
the aggregated amount on which the commission is due. 
If the plaintiff succeeds in his contention that he is entitled 
to a fixed commission upon the amount, his having that 
amount admitted would enable him at the trial, without 
any further inquiry or litigation, to obtain a decree for the 
payment of that which is due to him. It would be impossible 
to differ from the Vice-Chancellor in holding that this is not 
one of those cases in which it is oppressive or hard, or might 
lead to great inconvenience for a party to be called in to give 
an account." Lord Justice Thesiger said (y) : "... Sir 
Henry Jackson (counsel for the defendant) urges that there 
is an objection to that being done because it is practically 
making the defendant swear to the truth of the allegations 
on his pleadings. I differ from that view. What the defendant 
is asked to do in these interrogatories is, not to swear that 
the acts which he may allege have been in fact committed, 
but to say that they are the acts on which he proposes to 
rely in support of his defence; and if subsequently it is 
discovered by the defendant that there are other acts on 
which he may fairly and reasonably rely, there is nothing 
to prevent his being allowed to amend his answer to the 
interrogatories. . . ." 

In Ashley v. Taylor (z), the statement of claim alleged 

(X) Ibid., at p. 448. {z) (1878), 38 L. T. 44. 

iy) Ibid., at p. 452. 
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that the defendant had advertised a worthless mine by means 
of private newspapers and circulars containing false statements, 
and that the plaintiff was thereby induced to take shares. 
Interrogatories were administered by the defendant asking 
the grounds on which the plaintiff alleged the mine to be 
worthless, and that he should set out the particular papers 
by which he had been deceived. It was held by the Court 
of Appeal (reversing the decision of the Court below) that 
the interrogatories were simply directed to show what were 
the material facts upon which the issues in the case would 
be raised, and therefore that the interrogatories must be 
allowed. Lord Justice Thesiger in his judgment said (a) : 
". . . There is a misapprehension in speaking of these 
interrogatories as going to destroy the plaintiff's case, or to 
destroy the defendant's case. It appears to me they are 
preliminary to either. They are interrogatories simply 
directed to show what are the material issues — what are the 
material facts upon which what I may call the subsidiary 
issues in the case will be raised. It seems to me a most 
proper and convenient course to adopt to obtain that informa- 
tion by interrogatories of this character." 

In Lyon v. Tweddell, an action for dissolution of 
partnership in the business of surgeons, the plaintiff alleged 
that the defendant " for some time past and since from about " 
a certain date " so behaved and conducted himself towards 
the plaintiff in the presence of . . . many of the -patients of 
the partnership" as to make it impossible for the plaintiff 
to carry on practice with him. The defendant amongst others 
delivered the following interrogatory: Set forth the dates, 
particulars, and circumstances of all the instances and 
occasions since from about January, 1878, on which (as 
alleged) the defendant has behaved and conducted himself 



(a) 76,, at p. 45. 
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(following the allegation) in the presence of the assistant, 
"or of any other and what person or persons or otherwise 
so as to make it impossible, etc. Set forth how and in what 
manner the behaviour and conduct of the defendant has in 
fact lowered the plaintiff in the estimation and respect of the 
patients of the partnership, or any and which of them." The 
plaintiff objected to this interrogatory on the ground that 
the particulars and circumstances were sufficiently stated in 
the statement of claim, and that the dates were not material 
except so far as they were stated. Vice-Chancellor Bacon 
said : "... The principle of the Courts has been always 
the same, whether the defendant calls for further and better 
particulars, or whether he files a cross-bill or a cross-action — 
the right is the right of an accused person to extract from 
his accuser what his charges are, and what the facts are 
upon which he intends to rely," and held that the defendant 
was entitled to an answer to the interrogatory. 

(4) Interrogatories to support the party's own case 

The party may interrogate with a view to supporting his own 
case. He may put his whole case to his opponent in the form of 
questions for the purpose of getting admissions or limiting the 
issues (6). So where a defendant alleges that the transactions 
between stockbrokers and himself were illegal, being by way of 
gaming and wagering, he may interrogate the plaintiffs as to 
whether they ever had in their possession or were owners of 
the stocks concerning which the transaction took place (c). 
So in an action for money lent, where the defence alleges 

(&) Wigcaxa, Law of Discovery, pp. 29, C. A. ; Hooton v. Dalby, [1907] 
23, 29 ; Lydl v. Kennedy, supra, at 2 K. B. 18, supra, at p. 21. 

(c) Universal Stock Exchange Co. 
p. 225, per Lord Selboene, L.C. ; ^_ ^^^,^^^ ^^^q^), 8 T. L. R. 650, 

Bidder v. Bridges (1885), 29 Ch.'D. C. A. 
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payment the defendant may interrogate the plaintiff as to 
whether he was not paid on a certain date as alleged in the 
defence {d). 

Sir James Wigram in his work on discovery lays down 
what he calls " the two cardinal rules in the law of discovery " 
as follows: "First the right as a general proposition of every 
plaintiff to a discovery of the evidences which relate to his 
case, and secondly the privilege of every defendant to withhold 
a discovery of the evidences which exclusively relate to 
his own (e). 

In Hall v. London and North Western Railways Co. (/), Lord 
Coleridge, Lord Chief Justice, said of interrogatories which it 
was desired to deliver and which were objected to : " But in 
principle this is information to which the plaintiff is entitled. 
It is part of his case." 

In Bidder v. Bridges (g), Mr. Justice Kay cited with 
approval the principles laid down in Sir James Wigram' s book 
on discovery as follows (h) : " The rule laid down in a book 
which has always been considered of the highest authority 
is. . . ." Proposition 2. " It is the right, as a general rule, 
of a plaintiff in equity to extract from the defendant a 
discovery upon oath as to all the matters of fact which, being 
well pleaded |in the bill, are material to the plaintiff's case 
about to come on for trial, and which the defendant does not 
by his form of pleading admit." Proposition 3. " The right 
of a plaintiff in equity to the benefit of the defendant's oath 
is limited to a discovery of such material facts as relate to the 
plaintiff's case and does not extend to a discovery of the 



(d) Hdlier v. Ellis, [1884] W. N. Kennedy (1883), 8 App. Cas. 217, 
9, at p. 224. 

(/) (1877), 35 L. T. 848. 

(e) 2iid edit. (1840), p. 14, quoted (g) (iggs), 29 Ch. D. 29. 
by Lord Selboene, L.C, in Lyell v. (h) lb., at p. 34. 
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manner in which the defendant's case is to be exclusively 
established or to the evidence which relates exclusively to 
his case." 

In Commissioners of Sewers in the City of London v. 
Glasse {i), Lord Eomilly, Master of the Rolls, said Qc) that 
the party interrogating was always entitled to discovery of 
everything which made out his own case or which showed 
that he was in the right, but not to discovery of matters which 
supported his opponent's case or showed that his opponent was 
in the right. 

(5) Interrogatories to destroy opponent's case 

A party may interrogate with the view of destroying his 
opponent's case. (0 

In an action by executors where payment to the deceased 
is pleaded by the defendant the executor may interrogate as 
to the time, place and circumstances of the alleged payment (m). 

In In re Howel Morgan, Owen v. Morgan {n), the material 
parts of which have already been set out (o), Lord Justice 
Cotton said (p) : " It appears to me that inquiries as to facts 
which tend to show that the defence which is set up is un- 
founded ought not to be excluded because the matters 
inquired after are not directly relevant to the issues in the 

(»■) (1873), L. R. 15 Eq. 302. lisUng Assoc, [1906] 1 K. B. 403, 

(h) 76., at p. 304. per Stirling, L.J., at p. 417; Re 

(I) Hoffmann v. Postill (1869), 4 Howel Morgan, Owen v. Morgan 

Ch. App. 673 ; Sewers Commis- (1888), 39 Ch. D. 316, at p. 320, per 

sionera of the City of London v. Cotton, L.J. 

Qlasse (1873), L. R. 16 Eq. 302 ; ^m) Hills v. Wates (1874), L. R. 

Hmnessy v. Wright (No. 2) (1888), 9 C. P. 688, following Hawkins v. 

24 Q. B. D. 445, 447, n. ; Grum- Carr (1865), L. R. 1 Q. B. 89. 

hrecM v. Parry (1884), 32 W. R. (n) (1888), 39 Ch. D. 316. 

558 ; Plymouth Mutual Co-operative (o) Ante, p. 63. 

Industrial Society v. Traders' Pvb- (p) (1888), 39 Ch. D. 316, at p. 320. 
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cause but only tend to show that the defence set up is not 
a real defence." 

In Hennessy v. Wright (q), Lord Esher, Master of the EoUs, 
said (r) : " The objection taken by the defendant (to interroga- 
tories) is that the answers to the interrogatories in question 
cannot disclose anything which can be fairly said to be 
material to enable the plaintiff either to maintain his own 
case or to destroy the case of his adversary. It must be 
admitted that, if the answers could be material for either of 
these purposes the interrogatories ought to be answered, but I 
think it must equally be admitted that if the answers could 
not be material for either of these purposes we ought not to 
order the defendant to answer." 

In Plymouth Mutual Co-operative and Irukistrial Society 
Ltd. V. Traders' Publishing Association Ltd. (a), Lord Justice 
Stirling said (t) : " Interrogatories by one party are therefore 
generally admissible if they are directed to matters which 
would tend to destroy the other party's case ; as, for instance, 
it is contended in the present case these interrogatories would 
do by showing that the comments were not made in good 
faith and without malice." 

(6) Interrogatories as to the truth of the pleadings 

Interrogatories are permissible to find out whether par- 
ticular statements of fact made in the pleadings are true or 
untrue (w). But questions will not as a rule be allowed as to 
whether the statement in the pleadings of the party inter- 
rogated are true generally (x). 

(q) (1890), 24 Q. B. D. 445, n. (u) A.-G. v. GaskiU, supra, at pp. 

(r) lb at p 447 ^^^' ^^'^' P^'^ J^ssbl, M.R. 

■ (x) Johns V. James (1879), 13 

(a) [1906] 1 K. B. 403. qj^ 35 370, 374 ; Re Howel Morgan, 

(t) lb., at p. 417. Owen v. Morgan, swpra. 
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In John V. James (y), an interrogatory as to whether it was 
the fact that certain allegations made in the statement of 
claim were true and whether it was not the fact that certain 
statements in the defence were true was disallowed and Vice- 
Chancellor Bacon in disallowing it said {z) : " There is only 
one part of the third interrogatory to which I think exception 
must be allowed. I mean as to whether certain allegations 
are true or false. These inquiries are taken saying, 'Have 
you not told a falsehood in your statements of claim ? ' Such 
an inquiry as this is not, I think, the province of interroga- 
tories. There is no reason why the plaintiff should be put 
to answer any such inquiry." 

(7) Interrogatories as to the extent of the relief claimed 

Interrogatories to ascertain the reHef claimed (a), including 
the amount of the damages (b), or other relief (c) are legitimate. 

Where an account is claimed as part of the relief sought or 
questions of account arise in the action interrogatories as 
to the details of the account may be allowed, provided they are 
of importance to the party interrogating in that they may 
enable him to obtain an immediate decree or order at the trial 
and cause comparatively little trouble to the party inter- 
rogated (d). But if the interrogatories are in any way 

iy) (1879), 13 Ch. D, 370. 17 Q. B. D. 154, 164 ; Scarfe v. 

(z) lb., at p. 378. Kemp and Co., [1892] 2 Q. B. 319. 



(a) Parker v. Wells (1881), 18 



(c) Be Howel Morgan, Owen v. 



Ch. D. 477, 486 ; ^en«e«s« V. Cfoirfc ,/ ' ,iooc,^ onViu' -n oia' 

(1887),37bh.D.184. ^T" ^^ y f 'J^^^ 

/n CT rr t. i^or,A\ TO C A. ; Saunders v. Jones (1877), 

o V P 7,7' r\ n m V ' Ch. D. 435, 449, 453, C. A. 
9 C. P. 135; Wr%qU v. Goodlake 

(1865), 3 HoL 540 ; Dohson v. {d) Compare Benbow v. Low 

Richardson, (1868), 9 B. & S. 516 ; (1880), 16 Ch. D. 93, 98, C. A., with 

Frost V. Brooke (1875), 32 L. T. Saunders v. Jones (1877), 7 Ch. D. 

312 ; Marriott v.Chamberlain (1886), 435, C. A. 
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oppressive they will be disallowed (e). An executor will 
generally be compelled to make full discovery of the assets at 
the instance of a beneficiary (/), and in a redemption action 
the mortgagor may interrogate as to the rents and profits of the 
mortgaged property received by the mortgagee if he has been 
in possession {g). 

Interrogatories as to the damages claimed are allowed for 
the purpose of ascertaining the amount to pay into Court {h), 
or after money has been paid into Court {i), or apart from any 
such consideration, (/c), subject to their being relevant and not 
oppressive. 

What interrogatories may not he put 

(1) Interrogatories as to evidence 

A party will not be allowed to put questions which 
extend to the evidence wherewith the party interrogated 
intends to support his case at the trial or to the contents of 
his counsel's brief, or to the names of his witnesses (Z). It is 

(e) Parker v. Wells (1881), 18 Parker v. Wdls, supra ; Fennessy v. 

Ch. D. 477. . Clark (1887), 37 Ch. D. 184, C. A. 

{ f ) Re SutcUffe, Alison -v. Alison (H) Wigram, Law of Discovery, 

(1881), 50 L. J. (CH.) 574. p. 90 ; A.-O. v. London Corporation 

ig) Elmer v. Creasy (1873), 9 (1850), 19 L. J. (ch.) 314; Moor 

Ch. App. 69. V. RobeHs (1857), 2 C. B. (tx. s.) 671 ; 

(h) Home v. Hough (1874), L. E. Bidder v. Bridges (1885), 29 Ch. D. 

9 C. P. 135 ; Frost v. Brooke (1875), 29, C. A. ; Berihow v. L&w (1880), 

32 L. T. 312 ; Wright v. Goodlake 16 Ch. D. 93, C. A. ; Marriott v. 

(1865), 34 L. J. (ex.) 82 ; Clarke v. Chamberlain (1886), 17 Q. B. D. 

Bennett (1884), 32 W. R. 550. 154, at pp. 163, 164 ; Johns v. James 

(i) Dohson v. Richardson (1868), (1879), 13 Ch. D. 370, 374; Lyony. 

L. R. 3 Q. B. 778, not foUowing r!«e(MeJ2(1879), 13 Ch. D. 375, 378 ; 

Jourdain v. Palmer (1866), L. R. 1 I/yeU v. Kennedy (No. 2) (1883), 9 

Ex. 102. App. Cas. 81, 86 ; M'Cotter v. Jones 

(k) Marriottv.Chamherlain{l88Q), (1887), 4 T. L. R. 12 ; Ridgway v. 

17 Q. B. D. 154, 162, 164, C. A. ; Smith and Son (1890), 6 T. L. R. 
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not permissible to put questions as to what is mere evidence 
of the facts in dispute but forms no part of the facts them- 
selves (?n),as it is contrary to the interests of justice to compel 
a litigant to disclose to his opponent before trial the evidence 
to be adduced against him (w). Every party has the privilege 
to withhold discovery of the evidence which exclusively relates 
to his own case (o). Questions as to the names of the persons 
in whose presence an injury was done to the plaintiff through 
the alleged negligence of the defendant or his servants will 
not as a rule be allowed (p), though if the name and address 
of a person is itself a relevant fact, an interrogatory addressed 
to discover that name is not rendered inadmissible merely by 
the fact that the answer will disclose a witness's name (q), and 
in some cases interrogatories for the purpose of discovering 
facts which will inform the party interrogating as to the 
evidence he can obtain (r), or for the purpose of finding out 
whom to proceed against (s) are permissible. 

275 ; MarsheU v. Metropolitan Marskdl v. Metropolitan District 

District Rail. Co. (1873), 28 L. T. BaU. Co. (1890), 7 T. L. B. 49, C. A. ; 

231 ; Re H. W. Strachan, [1895] Potter v. Metropolitan District Rail. 

1 Ch. 439, 445, C. A. ; Hooton v. Co. (1873), 28 L. T. 231. 

Dalby, [1907] 2 K. B. 18, 20, C. A. ; (q) Marriottv.[Chamherlain,supra, 

Lever v. Associated Newspapers, at pp. 164, 166, foUowing Storey v. 

[1907] 2 K. B. 626, 628, C. A. ; Lennox (Lord) (1836), 1 Keen, 341 ; 

Knapp V. Harvey, [1911] 2 K. B. see also Lyon v. Twedddl, supra, 

725, C. A. and compare Humphries and Co. v. 

(to) Marriott v. Chamberlain, Taylor's Drug Co. (1888), 39 Ch. D. 

supra, per Beett, M.B., at p. 163, 693. 

and per Bowen, L.J., at p. 164. (r) A.-G. v. Gashill (1882), 20 

(n) In re Strachan, supra, per Ch. D. 519, at p. 528, per Jbssel, 

LiNDLET, L.J., at p. 445. M.R., and see J. and E. Hall v. 

(o) Lydl V. Kennedy, supra, at lAardet (No. 2), [1883] W. N. 174. 

p_ 225. («) ^y^^ V- Rodgers (1891), 40 

(p) Eade v. Jacobs (1877), 3 Ex. W, R. 137, 138 ; Union Bank of 

D. 335, more fully reported in 37 London v. Manby (1879), 13 Ch. D. 

L. T. 621, C. A. ; Johns v. Jam,es, 239, C. A. ; Hancocks v. Lablanche 

supra ; Lyon, v. Twedddl, supra ; (1878), 3 C. P. D. 197, 202. 
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In Bidder v. Bridges (t), B. and N., two landowners in the 
parish of M., brought an action for a declaration that a piece 
of land formed part of M. common, and to establish common- 
able rights thereover. N. sued as owner in fee of a beerhouse 
and three cottages, and the plaintiffs pleaded the exercise of 
the right claimed from time immemorial. The defendant was 
the lord of an adjacent manor, and his defence was that the 
piece of land never formed part of M. common, but was 
common land forming part of his own manor ; that if the 
plaintiffs ever had any rights of common thereon such rights 
had been extinguished ; that some of the rights claimed would 
only be used in respect of ancient tenements, and that the 
beerhouse and three cottages, in respect of which N. sued, had 
no land held therewith. After the defence had been delivered, 
the defendants administered interrogatories to the plaintiffs 
asking in effect : (1) How long the plaintiffs had been occupiers 
or owners of their properties and for what estates, what was 
the tenure thereof, and whether those lands were within the 
limits of any and what actual or reputed manors, and whether 
any such premises were ancient messuages and whether the 
beerhouse and three cottages had any and what lands appur- 
tenant thereto or held therewith. (2) Whether the plaintiffs 
or their predecessors in title as proprietors or occupiers of any 
lands in M., or under any other alleged title, had ever exercised 
the right claimed upon any and what parts of M. common, or 
upon any and what part of the piece of land in question. 
(3) The plaintiffs were asked to set forth particulars of their 
exercise of such right, and whether they did so by any'licence 
or in consideration of any and what payment. The plaintiffs 
objected to answer these interrogatories on the ground that 
they related exclusively to their own title and to the evidence 



(t) (1885), 29 Ch. D. 29. 
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they should address at the hearing. On a summons that the 
plaintiffs might be ordered to make a sufficient answer, it was 
held by Mr. Justice Kay, that the plaintiff N. must answer so 
much of the first interrogatory as asked whether the beerhouse 
and cottages had any lands appurtenant thereto or held there- 
with, because he had not pleaded that they had, and the 
defendant had pleaded that they had not, but that the rest of 
the interrogatories need not be answered because they were 
in effect directed to the discovery of the evidence by which the 
plaintiffs intended to prove their case at the hearing. On 
appeal the Court of Appeal held that the interrogatories were 
too wide, but that some of them ought to be answered and it 
was left to the Court of Appeal as arbitrators to settle the 
interrogatories in the form in which they were to be answered. 
InEadev.Jacobs (zt) it appeared from the plaintiff's statement 
of claim that Isaac Eade (of whom the plaintiff was adminis- 
trator) by deed in 1886 let to Eobert Harris a house and 
premises in High Holborn for 21 years, from the 29th Sept. 
1865 at a yearly rent. The deed contained (amongst others) a 
covenant on the part of the lessee, his executors, administrators, 
or assigns, not to make any alteration or addition to the 
premises without the consent in writing of the lessor and 
there was the usual proviso for re-entry on breach of covenant. 
The premises became vested in the defendant by assignment 
and the statement of claim alleged breaches by the defendant 
of the covenants not to make alterations, etc., and the plaintiff 
claimed possession of the premises, mesne profits and damages 
for breach of covenant. The defendant by his statement of 
defence alleged that certain alterations were made with the 
consent in writing of the lessor, and that if any other altera- 
tions were made (which he did not admit) they were made 

(u) (1877), 37 L. T. 681, C. A. 
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with the consent or authority of the lessor, " who was aware 
of the same and did not object thereto, but, on the contrary, 
acquiesced therein and approved of the same and waived all 
right to forfeiture of the said lease for any breach of covenant 
in respect of the same." The plaintiff proceeded to interrogate 
the defendant and by his second interrogatory asked, " When 
did the said Isaac Eade consent to or authorize the alterations 
and additions mentioned in the said fourth paragraph other 
than the alterations to which ""he consented in writing? Was 
the consent or authority given on more occasions than one; 
if so, state the time of each ? Also state where and in whose 
presence such consent or authority or consents and authorities 
was or were given. State fully the conversation or conversa- 
tions when such licence or consent, licences or consents, were 
given by the said Isaac Eade." The defendant took out a 
summons to strike out interrogatories, and the judge in 
chambers ordered them to be amended by striking out the 
latter part of the second interrogatory from the words " also 
state " to the end. On appeal the Court of Appeal held that 
the interrogatories had gone too far and that the objections to 
them had also gone too far. Cotton, L.J., in delivering the 
judgment of the Court, said : " Looking at the practice with 
respect to interrogatories in the Court of Chancery, the plaintiff 
is entitled to a knowledge of the facts the defendant reUes on 
to support his case, but not of the evidence by which he 
proposes to prove those facts." The part of the interrogatory 
which relates to the persons in whose presence the alleged 
authority was given was struck out and the word " fully " in 
the part of the interrogatory requiring the conversations to be 
stated. 

In Benbow v. Low (v), an action to restrain the defendants 



(V) (1880), 16 Ch. D. 93. 
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from using a trade name and from selling their goods as the 
goods of the plaintiffs, the defendants by counter-claim claimed 
the like relief and also an account of the goods sold by the 
plaintiffs as and for the goods of the defendants, and of the 
profits of such sale. Both plaintiffs and defendants claimed to 
derive their title under a partnership that had been dissolved in 
1861, and both had since that time carried on the same 
business. The defendants, amongst other interrogatories, 
exhibited the following: "Let the plaintiffs set forth the 
respective quantities of soap sold by them and their pre- 
decessors in business in connection with their labels and 
wrappers bearing the plaintiffs' alleged trade mark from the 
year 1862 to the year 1879, both inclusive; distinguishing 
between the quantities sold in each year and distinguishing 
between the quantities sold in England and in the United 
States of America and on the continent of Europe respec- 
tively." On an appUcation to compel the plaintiffs to answer 
the interrogatory, Vice-Chancellor Bacon held that it was 
unreasonable and an attempt to see the plaintiffs' brief. 
On appeal it was held that the interrogatory was not for the 
ordinary purposes of discovery but was directed to the details 
of the plaintiffs' evidence and was rightly disallowed. Jessel, 
M.K., in giving judgment, said : " It appears to me that the 
rules in question are most important and should be strictly 
adhered to. In the present instance the plaintiffs' claim is 
one which is quite simple. They say, we have used a trade- 
mark belonging to the defendants for many years, we have 
used it in carrying on our trade, openly and with the know- 
ledge and consent of the predecessor's in title of the defen- 
dants. The defendants simply deny it. They deny the user, 
and they deny the knowledge or acquiescence, and upon that 
issue is joined. The plaintiffs therefore have to prove the 
user and the knowledge or acquiescence. The whole obligation 

B.D. G 
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of proof is on the plaintiffs. The defendants seek to destroy 
the plaintiffs' case and for that purpose they have two modes. 
They may either wait for the trial and wateh the plaintiffs' 
evidence and say it is insufficient, or they may make inquiries 
before the trial as to the mode in which the plaintiffs' trade 
has been conducted, and they may bring evidence to show 
how it has been conducted, and to show that it has not been 
conducted in the manner alleged. But they want to do more 
than that, they want the plaintiffs to give them the details, or 
a portion of the details, of the evidence which they are going 
to bring forward in support of their case." Lord Justice 
James said (w) : " It appears to me the question is whether 
this is really asking to see the brief of the other side in order 
to know exactly what is the evidence they are going to produce, 
which is not permitted, or whether it is a question which 
comes within the exceptional instance which has been referred 
to, where a man says, ' Give me particulars of the misconduct 
which you allege against me,' which I always thought was an 
exceptional and particular case, and which was decided by the 
Court by analogy to that which is done at common law, where 
a man pleads justification to a libel and where you are obliged 
to give particulars. If a man says, ' I am entitled to recover 
an estate because you have committed breaches of covenant,' 
the other party is entitled to ask, ' Tell me what breach of 
covenant I have committed ? ' The party is not allowed to 
see the brief beyond that, but only to know what are the 
particulars on which the other side are going to rely — what 
are the substantial particulars." Lord Justice Cotton said {x) : 
" The interrogatory asks for the quantities sold in each of 
several years. That is not in support of any case raised by 
the defendants in their pleading in answer to the plaintiffs, 



(m>) lb., at p. 98. {x) lb., at p. 
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nor is it discovery that is wanted in order to show the nature 
and character of the acts and things reHed upon by the plain- 
tiffs, who state by their pleadings that they have sold soap to 
a large extent and indeed both in Europe and America, so 
that it does not at all come within the principle of Saunders v. 
Jones (j/), where discovery was granted in order to show what 
the nature of the acts of misconduct were which were relied 
upon by the person refusing to give the discovery. As this is 
the case, it does come to what has been stated by Lord Justice 
James, as being simply a desire to know what evidence will be 
given by the plaintiffs in support of their statements, and if 
the acts which they allege make out their case. It may be 
convenient for the defence to have such discovery, and it may 
enable the defendant to prepare for trial with less apprehension 
and with less expense, but the question which we have to 
consider is whether they are entitled, as a matter of right, to 
discovery from the opposing party, and however much it would 
save them trouble and expense, in my opinion they are not, 
because they come within the principle, that you are not 
entitled to see what evidence your opponent is prepared to 
give in support of his own case." 

In Lyon v. Tweddell (z), the material facts of which have 
already been given (a), the defendant desired to interrogate 
the plaintiff as to the names of the persons in whose 
presence the defendant had behaved and conducted himself as 
alleged, but the interrogatory was disallowed. 

In In re H. W. Strachan (an alleged lunatic) (b), Lord 
Justice Lindley said : " In England it is considered contrary 
to the interests of justice to compel a litigant to disclose to 
his opponent before trial the evidence to be adduced against 
him. It is considered that so to do would give undue ad van - 



(y) (1877), 7 Ch. D. 435, C. A. (a) Ante, p. 70. 

{z) (1879), 13 Ch. D. 375. (b) (1895), 1 Ch. 4W, at p. 445, 
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tages for cross-examination and lead to endless side issues, 
and would enable witnesses to be tampered with and give 
unfair advantage to the unscrupulous." 

In Marskell v. MetropoUtcm District Railway (c), an action 
for personal injuries against a railway company, where the 
plaintiff's case was that while he was putting a basket into the 
guard's van of one of the defendants' trains, and while he was 
entering the van, the train was started and he was injured, 
the plaintiff, put (d) the following interrogatory to the de- 
fendants : " Was the plaintiff seen by any and what servants 
of the company at the time the signal was given to start the 
said train, or at the time the said train actually started, and 
in what position was he in either or both of these times in 
relation to the said train and what was he doing." The de- 
fendants declined to answer the interrogatory upon the 
grounds that it sought to discover the number and names 
of the defendants' witnesses and was of a fishing nature. The 
Divisional Court, affirming the order of the Master and Judge 
at Chambers, refused to order a further answer and on appeal 
the Court dismissed the appeal as being a frivolous and dis- 
graceful one. 

In Marriott v. Chamberlain (e), an action for libel, the sub- 
stance of which was that the plaintiff had fabricated a story 
to the effect that a certain letter purporting to be signed by 
the defendant had been sent round to the defendant's com- 
petitors in business, the defendant pleaded that the libel was 
true. The plaintiff had in speeches and letters stated that he 
had seen a copy of the alleged letter, that two of such letters 
were in existence in the possession respectively of a firm of 

(c) (1890), 7 T. L. R. 49. be put was adopted. Such an 

(d) This ooourred before the interrogatory would not now be 
practice of considering each inter- allowed to be put. 

rogatory before allowing them to (e) (1886), 17 Q. B. D. 164, C. A. 
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bankers and a firm of manufacturers at Birmingham, and 
that his informant in the matter was a solicitor of high 
standing at Birmingham. The defendant administered in- 
terrogatories to the plaintiff asking him to state the name 
and address of his informant, in whose hands he had seen the 
copy of the letter, and the names and addresses of the persons 
to whom the letter had been sent, and in whose possession 
the two letters existed. The plaintiff declined to answer the 
interrogatories on the ground that he intended to call those 
persons as his witnesses at the trial, but it was held by the 
Court of Appeal that the defendant was entitled to the dis- 
covery of the names and addresses of such persons as being 
a substantial part of facts material to the case upon the issue 
on the plea of justification. Lord Esher, M.R., at the end of 
his judgment said: "... The law with regard to interro- 
gatories is now very sweeping. It is not permissible to ask 
the names of persons merely as being the witnesses whom 
the other party is going to call, and their names not forming 
any substantial part of the material facts; and I think we 
may go so far as to say that it is not permissible to ask what 
is mere evidence of the facts in dispute, but forms no part of 
the facts themselves. But with these exceptions it seems to 
me that pretty nearly everything that is material may now 
be asked." " The right to interrogate is not confined to the 
facts directly in issue but extends to any facts the existence 
or non-existence of which is relevant to the existence or non- 
existence of the facts directly in issue." Lord Justice Fry 
said : "... It seems to me, therefore, that the name^ of these 
persons are material and relevant to the fact which the de- 
fendant has to prove. The question then arises : The general 
rule being that a party is entitled to discovery of material facts, 
but not of the names of the witnesses by whom they are to be 
proved, and it being impossible for the other party to disclose 
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the facts without also disclosing the names of the witnesses, 
is the right to discovery to give way to the right to protection 
from giving the names of the witnesses, or vice versa ? The 
question seems to me to have been answered by Lord Longdale 
in the case of Storey v. Lord Lennox (f) fifty years ago. He 
there says, ' The defence here is that the letters may disclose the 
names of the witnesses and the evidence ; and so indeed may 
every discovery which the defendant may be required to give. 
In telling the truth, as he is bound to do, he may incidentally 
disclose to the plaintiff that which will enable the plaintiff to 
learn the names and addresses of the witnesses and the nature 
of the evidence ; and if this consequence could be used as a 
ground for resisting a discovery, one of the most extensively 
useful parts of the jurisdiction of the Courts of Equity would 
be lost.' I think that the law still is as there laid down, and 
the mere circumstance that in making discovery of relevant 
facts the names of witnesses must be disclosed is not sufficient 
to take away the right to discovery." 

In Humphries d Co. v. Taylor's Drug Co. (g), an action to 
restrain the infringement of the plaintiff's trade mark, the 
plaintiff alleged that the user of his trade mark by the de- 
fendant was calculated to induce, and had in fact induced, 
divers persons to purchase the goods of the defendant as and 
for the goods of the plaintiff. The defendant denied the 
infringement and the allegation as to user and took out a 
summons asking that the plaintiff might be ordered to give 
him particulars of the names and addresses of the divers 
persons alleged to have been induced to purchase the de- 
fendant's preparation as and for the goods of the plaintiff. 
It was objected that to give the discovery would be disclosing 
the plaintiff's brief at the trial, but it was held that the 



(/) (1836), 1 Keen, 341. {g) (1888), 39 Ch. D. 693. 
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discovery must be given. Kekewich, J., in giving judgment 
said (h): " . . . The Courts have uniformly endeavoured to 
prevent the plaintiff or the defendant, as the case may be, 
from prying into the brief of their opponent or finding out 
what is to be the evidence which is to be produced at the 
trial. On the other hand the Courts have uniformly said 
that the plaintifl^ or the defendant, is entitled to be told any 
and every particular which will enable him to properly prepare 
his case for the trial, so that he may not be taken by surprise 
or may, if he sees he has been wrong, give way at once. The 
real question here is, has the defendant induced divers persons 
to buy his goods as and for those iof the plaintiff? If it is once 
known to the defendant that that has been done, that there 
have been such sales, that his goods have had that effect, he 
will, I presume, no further resist the injunction. If, on the 
other hand, he thinks that those are imaginary instances, or 
insufficient, he will be prepared to meet them at the trial and 
there will be no surprise." 

In HootonY.Dalby (i), an action for seduction of the plaintiff's 
daughter, where the defendant admitted carnal knowledge, but 
traversed the allegation that he was the father of the child, 
the plaintiff sought to administer the following interrogatory : 
Do you allege that carnal knowledge has been had of the said 
(daughter) by any male person or persons other than yourself ? 
If yea, give the name and address of each of such persons 
respectively. The defendant declined to say that he would 
not at the trial give evidence to show that some other person 
had had carnal knowledge of the daughter which resulted in 
the birth of the child, but insisted that he was not bound to 
answer this interrogatory. The objection was upheld by the 
judge in chambers and on appeal. Lord Justice Buckley in 

(h) lb., at p. 695. (i) [1907J 2 K. B. 18, C. A. 
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his judgment said {j) : " The defendant, by his defence, admits 
that a child has been born, but denies that he is its father. 
The onus of proving the paternity is on the plaintiff. The 
plaintiff is entitled to interrogate the defendant as to the facts 
which tend to support the plaintiff's case, or to impeach the 
defendant's case, but not as to facts which support the de- 
fendant's case. The evidence which the defendant will adduce 
at the trial may be either (a) evidence to show negatively that 
he is not the father or (b) evidence to show affirmatively that 
someone else is. It may ibe either (a) evidence to show the 
plaintiff's facts are not right or (b) evidence of independent 
facts which if true render the plaintiff's facts impossible. 
Each of these is simply the defendant's evidence and the 
plaintiff is not entitled to interrogate about them. Lord 
Esher, in Marriott v. Chamberlain (k), said : " The right to 
interrogate is not confined to the fact directly in issue but 
extends to any facts the existence or non-existence of which 
is relevant to the existence or non-existence of the facts 
directly in issue." This is relied on by the plaintiff. It is 
not, I think, sufficient for his purpose. The interrogatories, 
may, it is true, extend beyond facts directly in issue, but the 
plaintiff is not entitled to ask the defendant upon what line of 
fact he is going to rely as relevant to the existence or non- 
existence of the facts directly in issue. Shortly put, the 
interrogatory seems to me inadmissible because it asks the 
defendant on what line of facts he is going to support his 
case. . . . The interrogatory is therefore simply an inquiry 
as to what evidence the defendant is going to adduce." 

In the latest case, Nashv.Layton (I), an action was brought 
to enforce a charge given by the borrower to secure a loan, 



(j) lb., at p. 21. (l) [1911] 2 Ch. 71, C. A. 

(it) 17 Q. B. D. 154, at p. 163. 
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with interest at ten per cent., upon certain surplus moneys 
held on his behalf by the trustees of a private Act of Parlia- 
ment which authorized them to raise a fund for the payment 
of the borrower's debts existing at the date of the Act. The 
trustees, who were defendants to the action, raised the defence 
that the plaintiff was a moneylender within the meaning of the 
Moneylenders Act, 1900, and was not registered under that 
Act. They administered among others the following interro- 
gatories to the plaintiff : (1) Have you, and whether alone or 
in conjunction with, or in the name or through the agency of 
any other person or persons or corporation made any and if 
so what loan or loans on promissory note or bill of exchange 
or I.O.U. or other and what security during the year 1906 
and three preceding years other than the loan mentioned in 
the statement of claim and, if so, what were the respective 
dates of such loans and the respective dates for repayment, 
and what in each case was the amount made payable on each 
such promissory note or bill of exchange or I.O.U. or other 
security, and the actual amount paid in cash in each case in 
respect thereof, and what in each case was the rate of interest 
payable and the commission, if any, charged or deducted ? 
(2) Did you on any, and, if so, on what occasion or occasions, 
lend money under the name of LesUe or under any other 
name other than your own name ? (4) Are you or have you 
been registered as a moneylender under your own or any 
other and what name under the Moneylenders Act, 1900, and 
if so, when ? The plaintiff objected to all these interro- 
gatories, and his objection was upheld by the judge at first 
instance. Upon appeal the appellants agreed that the period 
of three years mentioned in the first interrogatory should be 
reduced to, say, twelve months. It was held (by a majority of 
the Court) that the defendants were entitled to administer 
interrogatories as to what, if any, other loans he had trans- 
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acted during a reasonable period before the loan in question 
in the action, and on what security, and g,t what rate of 
interest, and generally as to the circumstances of such loans, 
but that they were not entitled to require the plaintiff to 
disclose the names of the borrowers. Sir Herbert Cozens- 
Hardy, M.R., in his judgment quoted with approval the dictum 
of Lord Esher in Marriott v. Chamberlain, set out supra, and 
said that it seemed to him that the facts which were the 
subject of the interrogatory were substantially relevant to the 
existence or non-existence of the fact whether the plaintiff was 
carrying on at the critical period the business of a money- 
lender, or that it would perhaps be more accurate to say 
that it was relevant to a question of law arising from those 
facts whether the plaintiff was or was not carrying on the 
business of a moneylender. Lord Justice Buckley agreed 
with the judgment of the Master of the EoUs and also held 
that the question at issue was properly a question of law, not 
of fact. He also cited with approval the dictum of Lord 
Esher, already referred to, and in explanation of it gave the 
following as an illustration : " Suppose, for instance, the ques- 
tion of fact was whether a man sold sugar. It would be 
evidence of that fact that A. went to, his shop and bought 
sugar, that B. went to his shop and bought sugar, and so on. 
But that would be mere evidence on the dispute whether he 
sold sugar or not. Suppose the question were not whether 
the man sold sugar, but whether he sold some other com- 
modity, rare or absolutely unknown at the date in question. 
Suppose the question were whether he sold radium or whether 
he sold liquid air. It would be a relevant fact to show that at 
the critical date the substance now known as radium was not 
known at all. It existed but its existence was not known. Or 
as regards liquid air, suppose that nobody had yet invented 
the process by which it was possible to liquefy air, and there- 
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fore the man could not sell liquid air, because there was no 
liquid air to sell. Under those circumstances the fact that at 
actual date there was not known to be such a thing as radium 
or liquid air would be a fact the existence or non-existence of 
which would be relevant to the existence or non-existence of 
the fact in question, namely, whether the man sold the 
article." The Lord Justice then went on to apply that so far 
as it bore upon the particular case as follows : " The question 
is here whether the man was a moneylender. I think that 
the defendants are entitled to administer to him a proper 
interrogatory directed, not to the fact whether he is a money- 
lender or not, because that is the fact to be proved, but 
directed to the acts which go to show whether or not he did 
such a succession of acts as that it leads to the conclusion in 
law that he carried on the business of a moneylender." Lord 
Justice Fletcher Moulton disagreed with the majority of the 
Court, holding that the question at issue was one of fact and 
that the loans which were the subject of the interrogatories 
were not part of the facts themselves at issue in the cause, 
though they might be evidence of the fact, and that the 
interrogatory was of a fishing character. 

In an action for injuries caused by the bite of a dog, 
the plaintiff had given particulars alleging, (1) " Jn or about 
the month of June or July, 1908, the defendant's dog bit a 
man in Stamford Street, Vauxhall Bridge Eoad." The defen- 
dant was verbally informed of the fact the same day by the 
person who was bitten by the said dog. (2) " In or about the 
month of July or August, 1908, the said dog bit a man in 
Tachbrook Street, PimUco. The said defendant was verbally 
informed of the fact on the following day by the person who 
was bitten by the said dog." The defendant was not allowed 
to administer to the plaintiff interrogatories as to what 
were the names of the persons alleged in his particulars 
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to have been bitten by the said dog in or about the month of 
June or July, 1908, and July or August, 1908, on the ground 
that they were put merely with the object of ascertaining the 
names of witnesses by whom the plaintiff proposed to estabUsh 
his case (m). 

(2) Interrogatories relating to facts in support of opponent's case 

Each party is entitled to interrogate as to facts which tend 
to support his own case or to impeach the other's case, but not 
as to facts which only support the other's case (n), though if the 
facts interrogated upon are relevant to the case of the party 
interrogating the fact that they may also indirectly have the 
effect of disclosing the defendant's case does not prevent them 
from being put (o). 

(3) Premature Interrogatories 

Interrogatories may not be put which relate to matters 
which are not in issue, or which are not sufficiently material, 
at the particular stage of the action at which they are sought 
to be delivered (p). 

(4) Oppressive Interrogatories 

Interrogatories which are unreasonable or vexatious or 
prohx, oppressive, unnecessary or scandalous will not be 
allowed to be put (g). 

Whether an interrogatory is unreasonable, vexatious or 

(to) Knapp V. Harvey, [1911] 2 Burrell v. Nicholson (1833), 1 My. 

K. B. 725, C. A. & K, 680, and cases there cited 

(n) Lyell v. Kennedy, supra ; (discovery of documents), and A.-G. 

Hooton V. Dalby, supra. v. Newcastle Ctrrporation, [1897] 2 

(o) Miller V. Kirwan, [1903] 2 Q. B. 384, C. A. 

I. R. 118; Whateley v. Crawler (p) See a?i<e, pp. 35 e< «eg. 

(1855), 5 E. & B. 709. See also (g) R. S. C; O. 31, r. 7. 
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oppressive sometimes depends not so much on the inter- 
rogatory itself as on the nature and state of the action and its 
ripeness for discovery. There may be interrogatories which 
in form are unobjectionable but which under the circumstances 
of the particular case it may be unreasonable or vexatious to 
exhibit (r) or which exceed the legitimate requirements of the 
particular occasion (s). 

The interrogatories may be unreasonable or oppressive 
because to answer them involves searching through business 
books extending over many years {t), or might discover secret 
manufacturing processes to rivals in trade {u), though if the 
discovery is material at the time the interrogatory is put, and 
the information cannot be obtained in a more convenient way, 
the interrogatory cannot be oppressive {x). Nor does the plea 
that to answer an interrogatory will reveal a secret process 
constitute an absolute privilege from lanswering it, but the 
Court in the exercise of its discretion will take care that no 
unfair pressure is put on the party interrogated and will limit 

(r) Oppenheim, and Oo. V.Sheffield, yer James, L.J. ; E emery v. Wars- 

[1893] 1 Q. B. 5, C. A., per Lord sam, (1882), 26 Sol. Jo. 296, C. A. ; 

EsHEE, ALK., at p. 8. Verminck v. Edwards (1880), 29 

(s) White and Co. v. Credit Re- W. R. 189 ; Whitham v. Whitham 

form Association, etc., Ltd., [1905] (1884), 28 Sol. Jo. 456, C. A. ; 

1 K. B. 653, C. A., at p. 659, per Heaton v. Goldney, [1910] 1 K. B. 

(DOLLDTS, M.R. 754, 758. 

(t) Parker v. Wdls (1881), 18 (u) Mislovski v. Mandleberg and 
Cai. D. 477, C. A. ; General Stock Co. (1890), 6 T. L. R. 207 ; Ash- 
Exchange V. Bethell (1886), 2 loorth v. Roberts (1890), 45 Ch. D. 
T. L. R. 683 ; Peter v. Sutherland 623 ; The Don Francisco (1862), 31 
(1887), 3 T. L. R. 275, C. A. ; L. J. (p. m. & A.) 205 ; Howe v. 
Kennedy v. Dodson, [1895J 1 Ch. M'Kerman (1862), 30 Beav. 547. 
334, 338, 341, C. A.; Sheward v. {x) Plymouth Mutual Co-operative, 
Lonsdale {Lord) (1879), 5 C. P. D. etc.. Society, Ltd. v. Traders' Publish- 
47 ; 42 L. T. 172, C. A. ; Great ing Assoc, Ltd., [1906] 1 K. B. 403, 
Western CoUiery Co. v. Tucker at p. 414, per Vauohan-Williams, 
(1874), 9 Ch. App. 374, at p. 378, L.J. 
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the interrogatories so far as is possible under the circumstances 
of the particular case in order that full disclosure of the 
process need not be made (y). 

So also what is unnecessary or scandalous depends upon 
the circumstances of the particular case. Nothing that is 
relevant can be scandalous {z). In an action for false repre- 
sentation by the defendant as to the credit of the proposed 
purchaser of a house interrogatories as to whether a lady 
introduced by the party interrogated as a suitable purchaser 
was not in fact his mistress and whether she was of good 
moral character were disallowed on this ground (a). If inter- 
rogatories come within the terms unreasonable, vexatious, or 
prolix, the costs occasioned by them and the answers thereto 
are to be paid in any event by the party in fault (6). 

Any interrogatories may be set aside on the ground that 
they have been exhibited unreasonably or vexatiously, or 
struck out on the groimd that they are prolix, oppressive, un- 
necessary, or scandalous, and an application for this purpose 
may be made within seven days after service of the interroga- 
tories (c). In practice this power is rarely resorted to as 
interrogatories are now considered in particularity by the 
Court before being allowed and objections are taken at that 
stage. When the rule was framed some interrogatories could 
be delivered, in some cases, without leave, and where leave was 



iy) Benard v. Levinstein (1864), Ch. D. 645, at p. 652, per Cotton, 

10 L. T. 94 ; Benno Jaffi and Darm- L.J. 

staedter, etc. Fabrih v. Bichardson (a) Kemble v. Hope (1894), 10 

(1893), 68 L. T. 404 ; Ashworth v. T. L. R. 254, 371, C. A. See also 

Bdberts (1890), 45 Ch. D. 623; E. v. E. (1907), 24 T. L. R. 78, 

Badische Anilin, etc. Fdbrik v, where in a divorce suit an interro- 

Levinstein (1883), 24 Ch. D. 156 ; gatojry as to the communioation of 

on appeal (1885), 29 Ch. D, 366, a venereal disease was disallowed. 

394, C. A. (6) R. S. C. ; O. 31, r. 3. 

(z) Fisher v. Owen (1878), 8 (c) R. S. Ci : O. 31, r. 7. 
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necessary the Court only considered the question of leave to 
deliver interrogatories generally without considering the particu- 
lar interrogatories. Under the old practice the fact that leave had 
been given generally did not prevent all or any one or more 
of the interrogatories from being set aside or struck out {d). 
The particular interrogatories objected to had to be specified (e). 

(5) Interrogatories for ulterior objects 

Interrogatories which are put to gain information for other 
and ulterior objects than the trial of the action will be 
disallowed even though the questions relate to facts relevant 
to issues in the action. But' there must be good ground for 
suspecting that this is the object of the interrogatories (/). 

In Allhusen v. Labouchere {g). Cotton, L.J., said : " . . . Now 
I do not for a moment doubt that . . . the Court has under 
particular circumstances a right to direct that the whole of a 
set of interrogatories shall be struck out. The Court may be 
perfectly satisfied that the interrogatories on a whole are not 
put band fide for the purpose of the action." 

In Edmondson v. Birch d Co., Ltd. (A), an action for libel, 
in which the defence of privilege was set up, the plaintiff 
sought to administer to the defendants an interrogatory in- 

(d) Oppenheim arid Co.v. Sheffield, K. B. 653, C. A.; Edmondson v. 
[1893] 1 Q. B. 5, C. A., disapproving Birch and Co., Ltd., [1905] 2 K. B. 
Sammons v. Bailey (1840), 24 523, 526, C. A. ; Plymouth Mutual 
Q. B. D, 727, and Mcllroy v. Dvm- Co-operative Society, Ltd. v. Traders' 
can (1884), W. N. 48. Publishing Assoc, Ltd., [1906] 1 

(e) Church v. Perry (1877), 36 K. B. 403, 414, C. A. ; Heugh v. 
L. T. 513 ; Allhusen. v. Laiouchere Garratt (1875), 44 L. J. (ch.) 305, 
(1878), 3 Q. B. D. 654, C. A. C. A. ; Carver v. Pinto Leste (1871), 

( / ) Allhusenv. Labouchere(1818), 41 L. J. (oh.) 92, C. A. 
3 Q. B. D. 654, 664, C. A., per (g) (1878), 3 Q. B. D, 654, at p. 

CJoLLiNS, L.J. ; White and Co. v. 664. 
Credit Reform Association, [1905] 1 {h) [1905] 2 K. B. 523, C. A. 
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quiring what information the defendants received which 
induced them to make the statement complained of and from 
what that information was derived. The Court came to the 
conclusion, from correspondence which had passed between the 
parties, that the interrogatory as framed was not put bona fide 
for the purposes of the pending action, but in order to enable 
the plaintiff to bring an action against a person or persons 
from whom the information was derived, and held, therefore, 
that the part of the interrogatory which asked from whom the 
information was derived must be disallowed. 

In Plymouth Mutual Co-operative and Industrial Society, 
Ltd. V. Traders' Publishing Association, Ltd. {i), an action for 
libel, the plaintiffs administered, among other interrogatories, 
the following: "i(7) From whom did you obtain the informa- 
tion on which you relied in publishing the said expressions of 
opinion." The Court of Appeal held that in the absence of 
special circumstances such an interrogatory was inadmissible 
and the defendants ought not to be compelled to answer it. In 
dealing with this interrogatory in his judgment, Lord Justice 
Vaughan- Williams said {k) : " Now, if the only test one had to 
apply in deciding whether the interrogatory was admissible 
were, whether it was relevant to any issue raised in the action, 
I think it would be difficult to say that it was not so relevant ; 
but besides the rule that an interrogatory, in order to be 
admissible, must be as to relevant matters, there is the rule 
that it must not be such as to compel the party interrogated 
to answer it would be oppressive, and further that, though it 
may be relevant, it will not be admissible, if it be put by the 
interrogator for some purpose altogether outside the action,, 
for instance, for the purpose of bringing another action against 
some other person than the party interrogated." 



(t) [1906] 1 K. B. 403, C. A. {k) lb., at p. 414. 
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(6) Interrogatories instead of particulars 

Where the information Bought can be better obtained 
by means of an order for particulars (Q, or where the party 
sought to be interrogated offers to give particulars, inter- 
rogatories may not be allowed (??i). But in practice interroga- 
tories, in the nature of particulars, as to what are really the 
particulars of a claim or defence are often allowed (n). 

{I) O'Meara v. Stone, [1884] v. Tweddell (1879), 13 Ch. D. 375 ; 

W. X. 72. Bidder v. Bridges (1885), 29 Ch. D. 

(to) R. S. C, O. 31, r. 2. 29 ; Cooper v. Blachnore (1886), 2 

{n) Saunders v. Jones (1877), 7 T. L. R. 746; Augustiniis v. 

Ch. D. 435, 448, C. A. ; Johns v. Nerinckx (1880), 16 Ch. D. 13, 18, 

James (1879), 13 Ch. D. 370 ; Lyon C. A. 
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CHAPTER Va 

Inteerogatokibs in Geneeal 

CANADIAN NOTES 

Mode of conductmg Examination 

Any one examined orally under the Eules of the Supreme Court 
of Judicature for Ontario shall be subject to cross-examination 
and re-examination ; and the examination, cross-examination, 
and re-examination shall be conducted as nearly as may be at 
the trial (Eule 451). 

A party is bound to answer all questions bearing on the 
issue {Ings v. Calgary General Hospital, 4 Terr. 58), and the 
examination should be confined to the matters in issue, and 
should be governed by the rules of evidence {Adams v. Hutchings 
(No. 1), 8 Terr. L. R. 181), but where a question has been sub- 
stantially answered a further question ought not to be com- 
pelled {MacGregor v. McDonald, 11 P. R. 386). 

For instance, in an action for seduction, questions as to the 
promise of marriage made by the defendant who admits the 
seduction are not admissible {Laroux v. Schnapp, 15 0. L. R. 
91) ; nor can a candidate elected to a public office be compelled 
to answer respecting his ability to read or write {St. Arnaud v. 
Barrette, 4 Que. P. R. 102 (S. C.)). 

A plaintiff having refused upon his examination for dis- 
covery to answer relevant questions can be ordered to attend 
for re-examination at his own expense {Parramore v. Boston 
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Manufacturing Coy., 4 0. L. R. 627), and should be so ordered 
before attachment proceedings are taken {Adams v. Hutchings, 
supra). 

Facts which would become material only if plaintiff estab- 
lished his right to damages are not material, and defendants 
cannot be made to answer them {Evans v. Jaffray, 3 0. L. R. 
327), but specific information should be given in answers upon 
facta within the knowledge of the party answering, and the 
matter should not be left to inference {Crosby v. Taylor, 2 N. B. 
Eq. 511 ; Lodge v. Calhoun, 3 N. B. Eq. 100). 

A plaintiff on examination for discovery may be asked 
questions, although they may incidentally estabUsh the defence, 
provided such questions are relevant to the issue {McKergow v. 
Comstoch, 11 0. L. R. 637 (D. C.)). 

If the information sought on an examination is not within 
the deponent's knowledge, he must, if the party interrogating 
is entitled, ascertain the facts and give the examination {Harris 
v. Toronto Electric Light Co. (1889), 18 P. R. 285 ; Savage v. 
Canadian Pacific By. Co.; 15 Man. R. 401). 

The examination for discovery is in the nature of a cross- 
examination limited to the issues raised in the pleadings {Bank 
of British Columbia v. Trapf, 7 B. C. R. 354 ; Hopper v. Duns- 
muir (No. 2), 10 B. C. R. 23 ; Colter v. McPherson, 12 P. R. 
630 ; Mclnnes v. B. C. Electric By., 13 B. C. R. 465). 

A party is not bound, however, to answer incriminating 
questions {HopTtvns v. Smith, 1 0. L. R. 659 ; Mills v. Mercer 
Co., 15 P. R. 276 ; MilleUe v. Little, 10 P. R. 265 ; Weiser v. 
Heintzman, 15 P. R. 407 ; Munn v. Brandon, 24 0. R. 375 ; 
D'lvry V. Wcyrld Newspaper Co. of Toronto, 17 P. R. 387 ; Hall 
V. GowantmTt, 12 P. R. 604) ; nor can a husband be compelled 
to disclose any conununication made by his wife during 
coverture {Cmnolly v. Murrell, 14 P. R. 187), and if at any 
time during an examination on discovery he does make any 
disclosures, he can refuse to disclose anything further {Connolly 
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V. Murrell, supra) ; but in an action to set aside a fraudulent 
conveyance, questions may be asked of the defendant regarding 
the fraudulent transaction {Dunsjord v. Carlisle, 10 P. R. 
449) ; and it is competent where fraud is alleged to examine 
a defendant to establish if possible the fraud out of his own 
mouth {McFarland v. McFarland, 9 P. R. 73). 

Examination as to credit is only allowed if relevant to the 
issues. It was held in Mach v. Dobie, 14 P. R. 465, that as it 
was not material to the issue the defendant could not examine 
the plaintiff as to his past hfe. 

A party is not bound on an examination for discovery to 
disclose what evidence he is going to use, although he may be 
asked if he has disclosed his whole case {Coyle v. Coyh, 19 P. R. 
97), and a party cannot be compelled to disclose the names of 
his witnesses or to answer questions as to whether he has 
received from persons or corporations not parties to the action, 
assistance or promise of assistance, or indemnity as to costs of 
the action, or as to whether he consulted before action with 
such other persons as to bringing the suit {GMins v. Metcalje, 14 
Man. R. 364 ; Coyle v. Coyle, supra). 

The fact, however, that the names of some of a party's 
witnesses would be disclosed if the questions were answered 
is not a sufficient reason for refusing to answer {Marriott v. 
Chamherlain (1886), 17 Q. B. D. 165 ; Humphreys v. Taylor 
(1888), 39 Ch. D. 693 ; Savage v. Canadian Pacific By. Co., 
15 Man. E. 401). 

In an action for malicious prosecution against a police 
officer arising out of a public prosecution initiated on informa- 
tion sworn by him, the police officer was held not to be bound 
on examination for discovery to disclose the source of his 
information {Humphreys v. Archibald, 20 A. R. 267) ; but 
where defendants charged the plaintiff with immorality and he 
sued them for libel, it was held that the plaintiff was bound 
to disclose the name of his paramour, although it might 
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injui-e her {Macdonald v. Shejrpard Publishing Coy., 19 0. E. 
282). 

Again, in an action for damages for libel contained in a 
circular aganist defendants who therein stated they " acted 
on advice," it was held that the names of the persons to whom 
the circular was sent and by whom the advice was given must 
be disclosed {Massey-Harris Co. v. Dehaval Separator Coy., 11 
0. L. E. 591 (D. C.)). 

In an action for equitable execution the plaintiff cannot be 
compelled iu the absence of fraud and collusion to answer on 
examination for discovery questions relating to the circum- 
stances under which his judgment was recovered {Smith v. 
McDearmott, 5 0. L. E. 515 (M. C.)). 

Questions may be put as to whether any reports have been 
sent in by a servant to his employer {Savage v. Canadian Pacific 
By. Co., 15 Man. E. 401). 

Any one so examined may be further examined on his own 
behalf or on behaK of the body corporate of which he is or has 
been an officer in relation to any matter respecting which he 
has been examined in chief (Con. Eule 449). 

Such explanatory examination shall, however, unless by 
leave of the Court or a Judge, be proceeded with immediately 
after the examination in chief, and not at any future period 
(Con. Eule 450). 

The party or person to be examined shall, if so required by 
notice, produce on the examination all books, papers, and docu- 
ments which he would be bound to produce at the trial under a 
siibpoena duces tecum (Con. Eule 448). (See Form 5, Appendix I.) 

Any one who admits upon his examination that he has in 
his custody or power any deed, paper, writing, or document 
relating to the matters in question in the cause not privileged 
or protected from production shall produce the same for the 
inspection of the party examining him upon the order of the 
Court or a Judge, or upon the direction of the officer before 
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whom he is exaroined, and for that purpose a reasonable time 
is to be allowed (Con. Eule 452). The direction of the officer 
shall be subject to appeal ; and he shall, upon request, certify 
under his hand the question raised and the direction made 
thereon (Con. Rule 453). 

Only material documents should be produced {Orpen v. 
Kerr, 11 P. B. 128), and any question as to production of 
documents should be raised before the examiner {Alexander v. 
Irondale, Bancroft, and Ottawa By. Coy., 18 P. R. 20). 

If documents are produced by the party under examination, 
the opposite party is entitled to have them marked as exhibits 
(Hands v. Upper Canada Furniture Co., 12 P. E. 292). 

It is unreasonable that books in constant use should be 
required to be brought from without the jurisdiction for the 
purpose of an examination unless the examiner in the course 
of the examination rules they are necessary {Comstoch v. Harris, 
12 P. R. 17). 

Where a party attends for examination and refuses to pro- 
duce books from which alone the facts could be ascertained 
he can be ordered to attend for further examination and to 
produce the books {Bussel v. Macdonald, 12 P. R. 458). 

An officer of a corporation cannot be compelled to produce 
documents or books which had been deternained not to be in 
the possession of the company {Alea;ander v. Irondale, Bancroft 
<& Ottawa By. Co., 18 P. R. 20) ; he may be compelled to produce 
his own books if the accounts of the company are kept in 
those books {Alexander v. Irondale, Bancroft d; Ottawa By. Co., 



The proper mode in examination for discovery where a 
witness neglects or refuses to produce is for the examiner to 
direct what documents shall be produced and have the examina- 
tion adjourned for that purpose {Lavery v. Woolfe, 10 P. R. 448). 
It is desirable to postpone examinations for discovery until 
after production {Lavery v. Woolfe, supra). 



CHAPTER VI 
Inteeeogatokibs in Paetictjlae Actions 

Actions for Defamation 

In an action for slander the plaintiff may ask the defendant 
whether he did not speak the words complained of or words to 
the same effect, on or about a given date, or when he spoke 
them (a), or what were the exact words spoken (b), whether 
they were not spoken in the presence of certain named 
persons (c), and possibly in the presence of what other 
person, if any, they were spoken (d). If the defendant pleads 
that if the words were spoken he spoke them at the plaintiff's 
invitation the latter may interrogate as to when the alleged 
invitation was given (e). 

In an action for libel the plaintiff may interrogate the 
defendant as to whether he did not write and publish 
the words complained of (/), and even (in order to prove 



(a) Dalgleish v. Louither, [1899] 2 but in Saunderson v. Van Badeck, 

Q. B. 609, C. A. ; Saunderson v. supra, a like interrogatory was 

Van Badeck (Baron) (1905), 119 abandoned in the H. L. 

L. T. Jo. 33, H. L. (e) Barratt v. Reams, [1905] 1 

(6) Athinsmi v. Fosbroke (1866), K. B. 504, C. A. 

L. R. 1 Q. B. 628. (f) Fisher v. Owen (1878), 8 

(c) Dalgleish v. Lowther, supra; Ch. D. 645, C. A., overruling 
Atkinson v. Fosbroke, supra, Atherley v. Harvey (1877), 2 Q. B. D. 

(d) Dalgleish v. Lmother, supra; 524; AUhusenv. Ldbouchere {1818), 
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handwriting) whether he was not the writer of another letter 
addressed to a third person (g), whether the words were not 
intended to refer to the plaintiff Qt) (but he may not add if not 
to whom did they refer, as that is irrelevant (i)), whether he 
was not the printer and publisher or both of a newspaper 
containing the words complained of (k), whether he did not 
publish the words to a particular person (Z), but not, where the 
alleged libel is contained in a book, to give the names of the 
companies, firms, and persons to whom the book had been 
supplied or shown by or through the defendants or their 
agents if under the circumstances such an interrogatory 
would be oppressive (m). And similarly where the alleged 
libel is contained in a newspaper, interrogatories as to 
the number of copies containing the alleged libel which 
were printed and circulated will not usually be allowed, 
except possibly in the case of a comparatively unknown news- 
paper as to the circulation of which but little is known («). 
If such a question is allowed an answer that a considerable 
number were published is sufficient (o). 

Where the plaintiff alleges that the words used though 
capable of another interpretation mean something derogatory 

3 Q. B. D. 654, C. A. ; see also {I) See Atkinson v. Fosbroke 

Oorrifidd v. Beay (1875), L. R. 10 (1866), L. R. 1 Q. B. 628. 

Q. B. 217, (m) White and Go. v. Credit Re- 

(g) Jones v. Bicharda (1885), 15 form Association, etc., [1905] 1 

Q. B. D. 439. K. B. 663, C. A. 

(h) Wilton V. Boignell, [1875] {n) Whittaker v. Scarborough Post 

W. N. 239. Newspaper Co., [1896] 2 Q. B. 148, 

(i) lb. C. A., overruling Pumell v. Walter 

{k) Bamsden v. Brensley (1875), (1890), 24 Q. B. D. 441 ; see also 
33 L. T. 322, and compare stat. Bumney v. Walter (1891), 61 
1836, 6 & 7 Wm. IV. c. 76, b. 19, L. J. (q. b.) 149 ; James v. Can- 
re-enacted Newspapers Printers and (1890), 7 T. L. R. 4, in which that 
Reading Rooms Repeal Act, 1869 decision was followed, 
(32 & 33 Vict, c. 24), Sohed. II. (o) lb. 
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to himself. The plaintiff may not ask the defendant as to whether 
he did not intend to impute to the plaintiff the offence which, by 
the innuendo, the plaintiff alleges the defendant intended to 
impute (p). The plaintiff cannot interrogate the defendant as 
to how he intends to make out the defence he has pleaded (g), 
as that would be a question relating to the evidence he intends 
to produce at the trial. So Hkewise, the defendant may not 
interrogate as to the plaintiff's evidence or how he intends to 
shape his case, on what grounds he intends to rely, e.g., whether 
he relies on express malice in a case where justification and 
fair comment are pleaded, and if so, to set out the facts and 
circumstances on which he reUes as showing malice (?•). 

In Lever Brothers v. Associated Newspapers (s), the plaintiffs, 
who were traders, sued the defendants for Ubel in respect of 
articles published in the defendants' newspapers, relating 
to the manner in which the plaintiffs were alleged to be carry- 
ing on their business. The defendants, pleaded justification 
and fair comment and the plaintiffs joined issue. The 
defendants administered to the plaintiffs the following inter- 
rogatory : " Do you intend to set up that the defendants, in 
publishing the words complained of, were actuated by express 
malice towards the plaintiffs ? If so state generally the facts 
and circumstances on which the plaintiffs rely as showing 
actual malice." The Court of Appeal held that the inter- 
rogatory was inadmissible because in effect it required the 
plaintiffs to state on oath what course they proposed to adopt 
at the trial. Lord Justice Fletcher Moulton, in his judgment 



tp) Heaton v. Ooldney, [1910] 1 (r) Lever Brothers v. Associated 

K. B. 754, C. A., not following Newspapers, [1907] 2 K. B. 626, 

Foster v. Ferryman (1891), 8 T, L. R. C. A., not following Cooper v. Black- 

115. OTore (1886), 2 T. L. R. 746. 

(j) Ridgway v. Smith and Son («) Supra. 
(1890), 6 T. L. R. 275, 
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said (<) : "... The very form of the question shows how 
unsuitable it is for a procedure which requires an answer on 
oath. To require a party to an action to state on oath that he 
will or will not do something at the trial is so incongruous that 
it cannot be in accordance with the procedure of the Court. 
Either party to an action has full power to put in issue any 
matters alleged by his opponent. He does so at the peril of 
having to pay costs. By rashly traversing statements which 
are obviously true much unnecessary expense may be caused, 
and therefore there is a procedure by which one party can 
call upon the other to make admissions of facts, and if a party 
refuses to make the admission asked for he runs the risk of 
having to pay the costs of proving the facts not admitted. On 
the same principle, in order to prevent unnecessary expense, 
the Court often allows interrogatories to be administered. 
But these are for the purpose of obtaining admissions as to 
facts, and I have never understood that one party may be 
allowed by means of an interrogatory to compel his opponent 
to state on oath what his conduct of the case at the Court is 
going to be." 

Nor will the defendant be allowed to put "fishing" inter- 
rogatories for the purpose of enabling jhim to substantiate his 
defence {%), or for the purpose of finding out whether he has a 
defence or not {x). Nor, where fair comment only is pleaded, can 
the defendant ask the plaintiff as to similar statements in other 
newspapers and as to their truth {y), or whether similar libels 
had not been published of the plaintiff and whether he had 



(«) 16., at p. 628. (x) lb., and see Arnold v. Bottom- 

(w) Qurenberg v. Ldbouchere, ley, [1908] 2 K. B. 151 ; compare 

[1893] 2 Q. B. 183, 188. 189, ex- Hennessy v. Wright (1890), 24 

plained in Waynes, Merthyr and Co, Q, B. D. 445 n. 

V. D. Radford d, Co., [1896] 1 Ch. (y) HindJip (Lord) r. Mudford 

29. (1890), 6 T, L. R. 367. 
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taken any steps to contradict them (z) ; but where he pleads 
fair comment, and that the occasion was absolutely privileged, 
he may still put questions with a view to getting admissions 
of the truth of the statements of fact in the words complained 
of for the purpose of supporting his plea of privilege (a). So 
also where he has pleaded fair comment and has given 
particulars of the materials upon which his plea is founded, 
he may put questions with a view to admissions of the 
truth of the matter relied on in the particulars (&). So also 
can he interrogate as to any particulars of justification (c) 
and to the matters he intends to give evidence of in mitiga- 
tion of damages (d) to the extent to which he has given 
particulars, but not beyond (e). 

The defendant may interrogate the plaintiff as to the alleged 
publication by him of the libel (/), but interrogatories as to 
when, where, how, and from whom copies of a circular contain- 
ing a hbel were obtained by the plaintiff, and when, where, how, 
and from whom the persons to be referred to in the answer 
to the first question obtained their copies, may be disallowed 
as being irrelevant or " fishing " (g). 

Where privilege or fair commeiit pleaded, — Where the 



(«) PanhhuTst v. Hamilton (1886), v. Kemp and Co., [1892] 2 Q. B. 

2 T. L. R. 682. 319 ; Tucker v. Lawson (1886), 2 

(a) Peter Walker and Son, Ltd. v. T. L. R. 693 ; Beyfus v. Jonas 

Hodgson, [1909] 1KB. 239, C. A., (1886), 2 T. L. R. 687 ; compare 

per Vatjohan-Williams, L.J., at Mangena v. Wright (1909), 25 

p. 252. See report in 99 L. T. 902. T. L. R. 534. 

(6) lb. (e) Yorkshire Provident Life As- 

(c) Yorkshire Provident Life As- surance Co. v. Gilbert, supra ; 
surance Co. v. Oilbert and Bivington, Arnold and Butler r. Bottomley, 
[1898] 2 Q. B. 148, C. A. ; Foster v. supra. 

Ferryman, [1891] 8 T. L. E. 116; (/) Tangyes v. Inman S.S. Co. 

Arnold and Butler v. Bottomley, (1889), 88 L. T. Jo. 32. 

[1908] 2 K. B. 151, C. A. (g) li. 

(d) R. S. C, O. 36, r. 37 ; Scaife 
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defence of privilege or fair comment is set up, the state of 
mind of the defendant when he published the libel or uttered 
the slander is directly in issue, and the plaintiff may administer 
interrogatories for the purpose of establishing his case that the 
defendant was actuated by malice (h). The plaintiff may, 
therefore, ask what information, if any, the defendant had at 
the time of pubhshing the hbel or uttering the slander which 
induced him to believe that the words complained of were 
true, and what steps, if any, he had taken before speaking the 
words or pubhshing the libellous statement to ascertain whether 
they were true or riot (i), or the plaintiff may put similar 
questions in other terms (fc), with a view to proving express 
malice (Q ; but the questions may not extend to the publication 
by the defendant of other statements about the plaintiff, at 
any rate, if fair comment only is pleaded by the defendant, 
as such questions are irrelevant to the issue (m). In like 
manner the defendant may not ask whether other similar 
statements about the plaintiff have been published and have 
remained uncontradicted even where he pleads prohfication (w) 
nor possibly can the defendant ask as to the truth of such 
statements (o). 



(A) Martin v. British Museum (i) White and Co, y. Credit 

Trustees (1893), 10 T. L. R. 215; Beform Association, dhc, Ltd., [1Q06] 

Plymouth Mutual Co-operative and 1 K. B. 653, C. A. ; Edmondson v. 

Industrial Society, Ltd. y. Traders' Birch and Co., Ltd., [1905] 2 K. B. 

Publishing Association, Ltd., [1906] 523, C. A. ; Plymouth Mutual Co- 

1 K. B. 403, 412, C. A. ; compare operative, &c.. Society v. Traders' 

Digby v. Financial News, [1907] Publishing Association, Ltd., supra. 

1 K. B. 502, C. A. ; Mangena v. (I) Martin v. British Museum 

Wright (1909), 78 L. J. (k. b.) (1893), 10 T. L. R. 215. 

879. (m) CaryU v. Daily Mail Publish- 

(i) Elliott V, Garrett, [1902] 1 ing Co. (1904), 90 L. T. 307. 

K. B. 870, C. A.; Saunderson v. (n) Pankhurstr. Hamilton {1886), 

Van Badeck (1905), 119 L. T. Jo. 2 T. L. R. 682. 

33, 1. (o) Hindlip (Lord) v. Mudford 
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Action against newspaper proprietors. — In actions against 
newspaper proprietors where publication is admitted inter- 
rogatories as to the name of the author of an alleged libel (p) 
as to the person who supplied the information on which 
the alleged hbel is founded (g) as to the possession or contents 
of the original manuscript of the alleged libel (r) will not as 
a rule be allowed and will certainly not be allowed if there 
is reason to believe the questions are not being put bond fide 
for the purposes of the action but for some other purpose 
apart from the action (s). But under special circumstances 
such questions may be allowed {t), e.g., where the identity of 
the author of the libel may be a fact material to some par- 
ticular issue raised in the action (it), and where that is so 
such interrogatories as the above are permissible. The privi- 
lege of non-disclosure of the author of an alleged libel extends 
beyond the case of newspaper proprietors, though most of 
the cases in which the practice has been referred to have 
been against such defendants {x). 



(1890), 6 T. L. R. 367. This is at (r) Hope v. Brash, [1897] 2 Q. B. 

any rate so if fair comment only is 188, C. A. ; British and Foreign 

pleaded (ibid.). Contract Co. v. Wright (1882), 32 

(p) Gibson v. Evans (1889), 23 W. R. 413; Blanc v. Burrows, 

Q. B. D. 384 ; Hennessy v. Wright supra ; Hennessy v. Wright, supra. 

(1888), 24 Q. B. D. n. ; Pamdl v. («) Edmondson v. Birch and Co., 

Walter (1890), 24 Q. B. D. 441 ; Ltd., [1905] 2 K. B. 523, C. A. 

Plymouth Mutual Co-operative, dkc, (i) lb., and White and Co. v. 

Society, Ltd. v. Traders' Publishing Credit Reform Association, <i;c., Ltd., 

Association, Ltd., [1906] 1 K. B. [1905] 1 K. B. 653, 658, C. A. 

403, 415, C. A. (u) Gibson v. Evans, supra ; 

(q) Blanc v. Burrows (1896), 12 Marriott v. Chamberlain (1886), 17 

T. L. R. 521, 0. A. ; Plymouth Q. B. D. 154. 

Mutiud Co-operative, cfcc. Society, (x) See Mackenzie v. Sternhoff 

Ltd. V. Traders' Publishing Associa- (1890), 6 T. L. R. 141 ; Marriott v. 

iicm, Ltd., supra, at pp. 403, 414, Chamberlain, supra ; Blanc v. 

418; Mackenzie V. Stemkoff {1890), Burrows, supra. 
54 J. P. 327. 
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As in other actions the defendant may object to answer 
any interrogatory on the ground that it might tend to 
criminate him («/). 

The allegation that the occasion on which the alleged 
slander was spoken or libel published was an absolutely 
privileged one may be raised in the answer to interrogatories. 
Thus a defendant in an action for slander who is interrogated 
as to whether he spoke the words alleged to have been spoken 
may object to answer on the ground that the words were 
spoken, if at all, on an occasion which was absolutely 
privileged (z). 

In Dalgleish v. Lowiher (a), an action for slander where the 
defence was that the defendant had not spoken or published 
the words alleged and a denial that, if the words were spoken, 
they had the meaning attributed to them by the plaintiff, 
the plaintiff administered the following interrogatories : " (1) 
Did you on or about the 1st March or when speak the 
following words of the plaintiff (setting out the words) or 
words to that effect? Were the said words spoken in the 
presence of Mr. Wm. Houghton and Mr. Hives and other 
persons or any and which of them ? " The defendant objected 
to answer the interrogatories on the ground that they were 
of a fishing character and sought to discover the evidence he 
intended to adduce in support of his case and that they were 
oppressive and irrelevant. The Court of Appeal held that 
they were proper interrogatories and that the defendant must 
answer them. 

In Elliott v. Jarrett (b), an action for slander which im- 

iy) Fisher v. Owen (1878), 8 K. B. 604 ; compare Webb v. East 

Ch. D. 645, C. A. ; Allhusen v. {1880), 5 Ex. D. 108, C. A. 

Labouchere (1878), 3 Q. B. D. 664, (a) [1899] 2 Q. B. 590, C. A. 

C. A.4and see post. p. 253. (6) [1902] 11 K. B. 870, C. A. 

(a^ Bow-mW v. Reams, [1905] 1 
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puted to the plaintiff that, being a member of a metropolitan 
borough council he had accepted a bribe in connection with 
a matter which came before the council for decision, the 
defendant, who was also a member of the council, pleaded 
that the words were spoken, if at all, in good faith and without 
malice towards the plaintiEf, and ia the discharge of his duty 
as councillor, and on an occasion which was privileged. The 
plaintiff applied for leave to administer to the defendant the 
following interrogatory, among others : " What information, if 
any, had you that induced you to believe the words were true, 
or what steps if any had you taken before speaking the words 
to ascertain whether they were true or not ? " The judge at 
chambers refused to allow the interrogatory, but the Court 
of Appeal held that it should be allowed as being relevant 
to the issue of malice raised by the pleadings and as being 
directed to support the plaintiff's case. 

In Hennessy v. Wright (c), an action was brought by the 
governor of Mauritius against the publisher of Tlie Times for 
libel which consisted of a statement published in The Times 
that the plaintiff as such governor had sent to the Secretary 
of State for the Colonies garbled accounts of certain proceed- 
ings in the colonial assembly. The statement was contained 
in a letter from a correspondent in Mauritius and in a leading 
article commenting on the letter. The defendant pleaded that 
the alleged Ubels were parts of fair and accurate accounts and 
reports of public proceedings of the council of the colony, and 
fair and reasonable comment upon matters of public interest 
and notoriety, and were published bond fide and without 
maUce and under such circumstances as to render the publica- 
tion privileged and that the alleged libels were true in 
substance and in fact. The plaintiff delivered the following 



(c) (1888), 24 Q. B. D. 445 (note). 
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interrogatories : " (1) From what person or persons was the 
information obtained upon which were based respectively the 
several alleged fair and accurate accounts in the defence men- 
tioned ? (2) Give the name of the person or persons by whom 
the alleged fair and accurate reports mentioned were made or 
taken and of the person or persons who transmitted them to 
The Times; (3) Had the person or persons from whom the 
information in the first interrogatory mentioned was obtained 
any and what previous connection with The Times as corre- 
spondent or otherwise? Had he on any other and what 
occasion supplied The Times with information or articles or 
correspondence? (4) Give the name of the person or persons 
who wrote or contributed the letter or article in The Times on 
August 25, 1886 ; (5) Was or was not the communication in 
the fourth interrogatory mentioned the first received from the 
author or contributor thereof? (6) Did you or the editor or 
any other, and what person on your or his behalf or that of 
The Times at any and what titne or times make any and what 
inquiry as to the antecedents or reliability of the person or 
persons who supplied the information in the first interrogatory 
mentioned and the person or persons who made or trans- 
mitted the report in the second interrogatory mentioned, and 
the writer of the letter or article in the third interrogatory 
mentioned ; if yea, say what you or the editor or such other 
person learnt about him or them; (7) State whether you or 
the editor or any other person engaged in the production of 
The Times have at any time received any and what informa- 
tion from any and what persons or sources as to the person or 
persons who supplied the information, reports and letter or 
article hereinbefore mentioned; (8) Have you not or has not 
some other and what person or persons in your service or 
under your control at some and what time had in his 
possession or custody the original or other manuscript from 
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whicli the matter published on August 25, 1886, was printed ; 
if yea, say whether such manuscript contained or bore the 
name or address of any and what person or any and what 
written character whatever other than those printed or 
pubhshed. If you or such other person have had possession 
or custody of such manuscript say what was done with it 
by you or him, and to whom you or he parted with the 
possession." 

The defendant objected to answer the interrogatories upon 
the grounds that they were irrelevant and did not relate to any 
matters in question in the action, that they were not put 
honafde for the purposes of the action and would disclose the 
names of his witnesses at the trial and as to the last that it 
inquired into the contents of a written document. It was held 
that he need not answer further as the interrogatories were 
irrelevant to the questions at issue and were of a fishing 
character. 

In Pamell v. Walter (d), another action for Ubel against 
the publisher of The Times where the hbel consisted of 
accusations against the plaintiff of being the author of certain 
discreditable letters, copies of which were printed in the Kbels, 
the only defence was payment into Court of 40a. which the 
defendants alleged to be enough to satisfy the plaintiff's 
demands and the only issue therefore was as to the amount of 
damages to which the plaintiff was entitled. 

The plaintiff deUvered interrogatories asking by the first 
and second as to the number of copies of The Times of certain 
dates which were given, and of the pamphlet which also con- 
contained the libel were issued to the pubUc and circulated 
by sale or otherwise, and by the others as to the names of 
the persons from whom the letters were obtained, what was 

(d) (1890), 24 Q. B. D. 441. 
B.D. I 
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paid for them, and what inquiries were made and what steps 
taken to test and verify the information supplied to the 
defendants. In answer to the first two interrogatories the 
defendants admitted a large and general circulation, but 
dechned to answer further on the ground of a troublesome 
and difiScult inquiry being involved and the immateriality of 
the information. As to the others the defendants objected to 
answer at all on the ground that they were not material or 
relevant, that their object was to discover evidence to be 
adduced in support of the defendants' case and they were not 
put hona fid^ ^^^ *^Q purpose of the action, and that the 
matters inquired into related solely to their own case. The 
Court held that the defendants were bound to give approxi- 
mately the extent of the circulation, but that the other interro- 
gatories were not sufficiently relevant or material as to entitle 
the plaintiff to an answer. 

In Whittaker v. Sca/rioroug'h Post Newspaper Co. (e), an 
action for libel against the proprietors of a local newspaper, 
the plaintiff administered an interrogatory to the defendant 
asking how many copies were printed and circulated of the 
issue of the newspaper which contained the alleged libel. The 
defendants answered that a considerable number of copies of 
that issue were printed and published. The Court of Appeal 
held that the answer was sufficient, and , overruled Pamell v. 
Walter,'^supra, on this point on the ground that the information 
could as a rule be of no value, but that such an interrogatory 
might be allowed where nothing would be known as to the 
extent of the circulation of the paper. 

In White & Co. v. Credit Reform Association and Credit 
Index, Ltd, (/), an action for libel against a trade protection 
society in which the defendants pleaded privilege, the plaintiffs 

(e) [1896] 2 Q. B. 148, C. A, {/ ) [1905] 1 K. B. 653, C. A. 
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sought to administer to tlie defendants amongst other interro- 
gatories, questions asking (1) what inquiries they made as to the 
truth of the statements complained of, before publishing them, 
and from whom they obtained the information on which they 
relied in publishing those statements, and (2) requiring them, 
by reference to their books or otherwise, to give the names of 
the companies, firms, and persons to whom a certain publica- 
tion of the defendants, containing the statements complained 
of, had been supplied or shown, by or through the defendants 
or itheir agents. It was held that the first was admissible, 
including the names of the persons from whom the de- 
fendants obtained the information on which they relied in 
making the statements complained of, on the ground that 
the issue being as to the condition of mind of the de- 
fendants when the libel was published, and whether they 
were actuated by mahce, an important ihatter would be, not 
merely what inquiry they made into the truth of the state- 
ments pubUshed, but to whom such inquiry was addressed, 
and that to sever the question from whom such information 
was obtained from the question whether any and what infor- 
mation was obtained was illogical and against principle. Sir 
E. Henn Collins, M.E., in his judgment stated that there 
might in some cases be ground for thinking that the inquiry 
as to the persons from whom the information was obtained 
was made with some illegitimate purpose, and that the 
plaintiff was really seeking to assert some right of action 
against the persons who gave the information to the de- 
fendant, and that if there were ground for supposing such a 
thing, the interrogatory would be oppressive and illegitimate, 
and ought not to be allowed. The second interrogatory was 
held to be inadmissible because it contravened the general 
principle underlying the law as to interrogatories, that they 
must not be of such a nature as to be oppressive, and to 
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exceed the legitimate requirements of the particular occa- 
sion. 

In Plymouth Mutual Go-operative and Industrial Society, 
Ltd. V. Traders' Publishing Association, Ltd. (g), an action of 
libel against the publishers of a trade periodical in respect of 
an article contained in an issue of the periodical, the de- 
fendants pleaded that so far as the words complained of 
consisted of expressions of opinion, they were fair comment, 
made in good faith and without malice, on a matter of public 
interest, and, in so far as they consisted of allegations of fact, 
they were true in substance and in fact. The plaintiffs ad- 
ministered to the defendants, among others, interrogatories 
which were substantially as follows : " (5) What information 
had you, when you published the said words, which induced 
you to believe that the expressions of opinion contained in the 
words and which you allege to be fair comment, made in good 
faith and without malice, were true ? Did you in fact believe 
the said opinions were true? (7) From whom did you 
obtain the information on which you relied in publishing the 
said expression of opinion?" It was held by the Court of 
Appeal that the fifth interrogatory was admissible since the 
state of mind of the defendant when he published the alleged 
libel was a question in issue, but that according to the general 
rule of practice in actions of libel against the publishers of 
newspapers in r^pect of matter published in their newspapers, 
the seventh interrogatory was, in the absence of special circum- 
stances, inadmissible, though the information sought by the 
interrogatory could not be said not to be relevant to the issue. 

In Ridgway v. Smith dt Son Qi), an action against vendors of 
newspapers for a libel in a newspaper where the defendants 
pleaded that they were booksellers and newsvendors and that 



(g) [1906] 1 K. B. 403, C. A. (h) (1889), 6 T. L. R. 275. 
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the newspaper in question had been sold by them in the 
ordinary course of their business and without any knowledge 
of its contents, the plaintiffs sought to interrogate the defendants 
as to the precautions they had taken in their business against 
selling newspapers containing libels, whether any and what 
further precautions were taken if it were brought to the 
knowledge of the firm that actions for libel had been 
successfully brought against the papers, and whether it was 
not the duty of some one in the firm, and if so, whose duty 
it was, to ascertain whether newspapers sold by them con- 
tained or were likely to contain libels or had had actions for 
libel successfully brought against them, and whether some 
and which members of the firm or persons employed by it 
were not aware that some actions for libel had been brought 
in respect of the particular paper in question. It was held 
by the Court that the interrogatories were inadmissible since 
they were not directed to establish the libellous character of 
the paper but it was sought to find out how the defendants 
intended to make out their defence. 

In Eeaton v. Goldney (i), an action for libel in which the 
statement of claim attributed, by an innuendo, certain meanings 
to the words complained of, the plaintiff sought to administer 
to the defendant interrogatories which in substance asked 
whether the defendant intended by the use of these words 
the meanings attributed to them by the innuendo. It was 
held by the Court of Appeal that such I interrogatories were 
inadmissible as being beyond the province of discovery, and 
Lord Justice Vaughan-Williams in his judgment pointed 
out the oppressive use to which interrogatories might be 
pushed as follows : " I wish to point out, before dealing with 
these grounds, one thing which ought to be remembered with 

(i) [1910] 1 K. B. 754. 
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regard to interrogatories and discovery generally. Ever since 
they were first invented it has been recognized that they 
constitute a process which might become oppressive, and be 
used for improper purposes and therefore that the allowance 
or disallowance of interrogatories is a matter for the discretion 
of the judge and they should be allowed or disallowed on 
the merits of the particular case." 



Malicious prosecution 

In an action for malicious prosecution, where the fact of 
the prosecution is admitted but it is denied that it was 
malicious or without reasonable and probable cause, the plaintiff 
may not ask the defendant, " (1) What information (if any) 
had you that induced you to prosecute the plaintiff?, "What 
steps (if any) had 'you taken before commencing the said 
prosecution to ascertain whether the charge was true or not ? 
What grounds (if any) had you for supposing that the plaintiff 
had committed the offence charged? Did you before you 
commenced the said prosecution take ^ny and what precau- 
tions or make any and what inquiries as to the truth of the 
said charge and what was the result of each such inquiry ? 
(2) What are the facts and circumstances in which you rely 
as showing that you had reasonable and proper cause for 
the said prosecution ?" (J). 

Eegard ought to be had, amongst other things, to the 
nature of the action and the probable consequences which 
wUl result from allowing interrogatories. In an action for 
malicious prosecution there are special reasons for caution 
in allowing such interrogatories as those set forth and in the 

<j) Maass v. Oas, Light and Coke Co., [1911] 2 K. B. 543, C. A. 
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absence of special circumstances they ought not to be 
allowed (A-). 

Recovery of land 

In an action for recovery of land the parties have the same 
right to interrogate each other as in other actions {I), except that 
since a plaintiff in an action against a defendant in possession 
must recover on the strength of his own title he cannot ask 
questions which attack the title of the defendant, as it is 
immaterial merely to show that the defendant has no title (m). 
Under special circumstances such interrogatories have been 
allowed, e.g., where the defendants pleaded possession by them- 
selves or their tenants interrogatories as to the tenants' 
names and as to the duration and date of the tenancies have 
been held to be relevant, though interrogatories as to the 
nature of the tenancies were disallowed («). 

The plaintiff may, of course, interrogate as to all matters 
tending to support his own case and may seek to obtain ad- 
missions in support of his own title (o). Apart from the 
special rule governing actions for discovery of land mentioned 
above, the nature of the title to land must be disclosed in any 

(k) 76.,^erSiEHEBBEBT Cozens- (1857), 2 H. & N. 249; Eyre v. 

Habdt,M.E., atp. 547. Rodgers <1891), 40 W. E. 137; 

{I) Lydl V. Kennedy (1883), 8 Nicholl v. Wheder (1886), 17 

App. Cas. 217 ; Miller v, Kirwan, Q. B. D. 101, C. A. ; Morris v. 

[1903] 2 I. E. 118 (interrogatories Edwards (1890), 16 App. Cas. 309 ; 

by plaintiff) ; KeUlewdl v. Dyson Chester v. Wortley (1856), 17 C. B. 

(1868), 9 B. & S. 300 ; Qarle v. 410 ; Pye v. Butterfield (1864), 34 

Robinson (1857), 3 Jur. (N. S.) L. J. (q. b.) 17; Cromwell v. 

633 ; FUtcroft v. Fletcher (1856), iSwail (1885), 1 T. L. R. 474. 

11 Ex. 543 (interrogatories by (n) Eyre v. Rodgers (1891), 40 

defendant). W. E. 137. 

(to) HorUm v. Dannington {Lord) (a) Lyell v. Kennedy, supra ; 

(1886), 2 T. L. E. 739 ; Lyell v. Miller v. Kirwan, supra. 
Kennedy, supra ; Horlin v. Bott 
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other action in which it is involved (p), just as parties to 
actions must disclose the nature of their case, though not 
the evidence in support (q). 

Under the rule which does not allow discovery at all in 
actions brought to establish a forfeiture or enforce a penalty (r), 
questions asked for the mere purpose of establishing a forfeiture 
in an action for the recovery of land will be disallowed (s). 

Interrogatories as- to the documents in the possession of 
a party 

The parties are not allowed under ordinary circumstances 
to put interrogatories as to what documents the opposite party 
has or has had in his possession either before (t) or after (m) 
an af&davit of documents has been made nor whether the 
party has or has had any documents other than that dis- 
closed in the affidavit (x). 

Interrogatories for the purpose of cross-examination of the 
party on his affidavit of documents and seeking to show that 
privilege from production for inspection has been improperly 
claimed are not permitted (2/). Under exceptional circum- 

(p) Cayley v. Sandycroft Brick Truman, Hanbury and Co. (1885), 

Tile and Colliery Co. (1885), 33 29 Ch. D. 307, C. A. 

W. R. 577 ; Bidder v. Bridges {u) Hall v, Truman, Hanbury and 

(1885), 29 Ch. D. 29, C. A. ; Tad- Co., supra ; Robinson v. Budgett 

man v. Henman (1893), 37 Sol. Jo. and Co., [1884] W. N. 94. 

478; Milhank v. Milbank, [1900] {x) Ibid. 

1 Ch. 376. (y) Nicholl v. Wheder (1886), 17 

(g) Garland v. Oram (1890), 55 Q. B. D. 101, C. A.; Morris v. 

J. P. 374. Edwards (1890), 15 App. Cas. 309. 

(r) See ante, p. 14. In a recent case where the defendant 

(s) Mexborov^h {Earl) v. Whit- objected to produce documents on 

wood Urban Council, [1897] 2 Q. B. the ground that they were not in 

111, C. A. his sole legal possession, an interro- 

(«) Jacobs V. Oreat Western Rail, gatory as to their contents and re- 
Co. [1884] W. N. 33; Hall v, quiring the defendant to exhibit 
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stances an interrogatory as to whether a party has or has had 
a particular document or particular documents in his posses- 
sion or under his control is sometimes allowed {z), but not a 
general roving interrogatory as to documents " believed to be 
in the possession of the party " (a). A strong prima facie 
case that there are material documents relevant to the issue 
in the action in the possession of the party must be made 
out (6). 

Questions may be asked as to the contents of a document 
-•which has been lost (c), but not as a rule as to the contents of 
an existing document (d). 

In order to prove that a particular letter is in the hand- 
writing of a party he may be asked to look at and state 
whether he wrote another (e), and apart from the question of 
handwriting, a party may be asked whether he wrote a par- 
ticular document if the document is material to an issue in 
the action (/). The party is entitled to see the document 
before he answers (g). 



copies was allowed sed quwre ; T. L. B. 505, where interrogatories 

Battenberry v. Monro (1910), 103 were allowed, and New Zealand 

L. T. 560, per Eve, J. Shipping Co. v. Tyser <fe Co. (1892), 

(z) Jones V. Monte Video Gas Co. 8 T. L. E. 276, where interrogatories 

(1880), 5 Q. B. D. 556, C. A. ; Hall as to documents in the hands of 

v. Truman, Havhury and Co., other persons were disallowed. 
supra; Catt v. TimrU (1870), 22 (c) Wolverhampton New Water- 

L. T. 756; NichoU v. Wheder, works Co. v. Hawksford (1859), 7 

sitpra ; White v. Stafford and Co., W. E. 244. 
[1901] 2 K. B. 241, 246, C. A. (d) Herschfeld v. Clarke (1856), 

(a) Edison and Swan United 11 Ex. 712. 
Electric Light Co. v. Holland, <Sec. (e) Jones v. Richards (1885), 15 

General Electricity Co., [1888] W. N. Q. B. D. 439. 
31, C. A (/) Dalrymple v. Leslie (1881), 

(6) lUdl See also Shrewsbury 8 Q. B. D. 5 ; LyeU v. Kennedy 

{Countess) v. Shrewsbury (Earl) (No. 4) (1884), 33 W. R. 44. 
(1885), 80 L. T. Jo. 66 ; Boss and (g) Dalrymple v. Leslie, supra, 

Co. V. Holman and Sons (1889), 5 per Bowen, L.J., at p, 8. 



122 INTEBBOGATOBIES IN PARTICULAR ACTIONS 

In Lyell v. Kennedy Qi), the defendant in his answers to 
interrogatories objected to disclose certain information asked 
for by the plaintiff on the ground of professional privilege 
which the Court held was properly claimed in law. The 
plaintiff sought by reference to certain admissions in the 
answer itself and from documents referred to in the inter- 
rogatories and answer, as well as from documents scheduled 
to the defendant's affidavit of documents, to • show that the 
information sought was obtained under circumstances which 
negatived the claim of privilege, and he, therefore, sought a 
further answer. It was held that no further answer should be 
required as the admissions in the answer and in the docu- 
ments referred to therein only raised a case of suspicion 
at the most, which might be capable of explanation if the 
defendant were at liberty to make a further affidavit. 

In Hall V. Truman, Hanhury d Co. (i), the defendants were 
required to make an affidavit of documents in their possession 
or power relating to the matter in question in the action 
and did so. No further affidavit was asked for by the plaintiff, 
and it was admitted that no such application could succeed. 
The plaintiff afterwards obtained an order giving him leave 
to deliver interrogatories for the examination of the defendant, 
under the old practice before the particular interrogatories 
proposed to be delivered were considered separately by the 
Court. The plaintiff delivered four interrogatories, of which 
the fourth asked whether the defendants had not in their 
possession or power books, etc. not mentioned in the affidavit 
of documents, and particularly correspondence between the 
defendants and named persons. The defendants declined to 
answer the interrogatory on the ground that they had already 
made an affidavit of documents and it was held that they were 



(A) (1884), 27 Ch. D. 1, C. A. (i) (1885), 24 Ch, D. 307, C. A. 
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entitled to refuse to answer it on the ground that it amounted 
to a cross-examination of the defendant on his former affi- 
davit of documents and that was a thing which could not be 
allowed. Lord Justice Cotton went on to say : " It is difficult 
no doubt to say what circumstances would justify the putting 
of an interrogatory as to documents to a party who has 
already made a sufficient affidavit of documents. But, if the 
Court is satisfied that, notwithstanding the affidavit, there is 
or may be some specified relevant document or documents in 
the possession of the party whom it is desired to interrogate 
it may possibly be right to allow an interrogatory to be put 
whether that particular document or those particular docu- 
ments is or are in his possession. But a prima facie case 
must be shown before such an interrogatory can be permitted, 
and it should be made the subject of a special application. 
Suppose that there was an issue as to a particular document 
which ^nma/acie ought to be in the possession of a defendant, 
it may be (I do not say it would) that it would be proper 
to allow him to be interrogated about it, though he had 
already made a sufficient affidavit as to documents. But in 
any case it must be a matter for the discretion of the judge 
to say whether he thinks it right to allow this to be done. 
And in my opinion it would never be right to allow a general 
roving searching interrogatory, such as this is, to be put." 

In Nicholl v. Wheeler (k), an action for the recovery of land, 
the defendant claimed that certain documents mentioned in 
his affidavit of documents were privileged from production on 
the ground that they supported his title and did not contain 
anything impeaching his defence or supporting the plaintiff's 
case. The defendant's affidavit was sufficient in the face of 
it, but the plaintiff proposed to administer interrogatories to 

(fe) (1886), 17 Q. B. D. 101, C. A, 
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the defendant for the purpose of showing that the documents 
in question supported the plaintiff's title and therefore that 
they were not privileged from production. It was held by 
the Court of Appeal, following Hall v. Truman, Hanbury & Co., 
that the interrogatories were inadmissible. 

In Rattenberry v. Monro (l), an action brought against a 
director and auditor of a public company and the company 
claiming to set aside a charge upon the plaintiffs interest 
under the will of a testator mentioned in the pleadings, of 
which charge the defendants were trustees for the company, 
one of the defendants objected to produce documents which 
he said he had in his possession jointly with his partners 
in a firm of chartered accountants, on the ground that they 
were not in his sole legal possession or power. The plaintiff 
sought to interrogate the defendant as to the contents of 
the documents he objected to produce and to require him to 
exhibit copies of the documents to the answer to the interro- 
gatory, and it was held by Mr. Justice Eve that he was 
entitled so to do, but this decision seems to be based on 
insufficient reasons and contrary to the general trend of 
decisions in the Court of Appeal which have already been 
cited, and seems therefore to be of very doubtful authority. 

(I) (1910), 103 L. T. 560. 



CHAPTER VIa 

Inteerogatories in Particular Actions 

CANADIAN NOTES 

Medical Examination 

In any action brought to recover damages or other compensa- 
tion for or in respect of bodily injury sustained by any person, 
the Court or a Judge or any person who by consent of parties 
or otherwise has power to fix the amount of such damages or 
compensation may order that the person in respect of whose 
injury damages or compensation is sought shall submit to be 
examined by a duly qualified medical practitioner who is not 
a witness on either side and may make such order respecting 
such examination and the costs thereof as he may think fit. 
The medical practitioner named in such order shall be selected 
by the Court or Judge making the order and may afterwards 
be a witness at the trial unless the Judge before whom the 
action is tried otherwise directs (Con. Eule 462). ' 

The Court has no power to order a plaintiff to attend and 
submit to an examination of her person by surgeons chosen by 
the defendants {Beily v. City of London, 14 P. K. 171). 

During such examination the medical practitioner appears 
to have no power to interrogate the examinee {Clouse v. Cole- 
man, 16 P. E. 494, 541). 

Examination oj property 

The Judge by whom any cause or matter is tried with or 
without a jury or before whom any cause or matter is brought 
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by way of appeal may inspect any property or thing con- 
cerning which any question arises therein (Con. Rule 570). 

A party in a cause or matter may apply to the Court or a 
Judge for an order for the inspection by the jury or by himself 
or by his witnesses of any real or personal property, the inspec- 
tion of which may be material to the proper determination of 
the question in dispute, and the Court or a Judge may make 
such order upon such terms as to costs or otherwise as the 
Court or Judge may thiak fit (Con. Rule 571 ; see also Con. 
Rule 1096). The order can be made by a Deputy Judge as 
a Local Judge of the High Court upon short notice. 

This Rule is confined to cases in which the property of 
which inspection is sought is in the possession, custody, or 
control of the party against whom the order is desired {Hills 
V. Union Loan and Savings Coy., 19 P. R. 1), 

Examination in aid of execution 
Of judgment debtors 

Where a judgment is for the recovery by, or payment to, 
any person, of money or costs, the judgment creditor may, 
without an order, examine the judgment debtor upon oath 
before a Master or Local Master, or an Examiner, or before 
one of the Registrars, Local Registrars, or Deputy Clerks of 
the Crown or before the Judge of the County Court of the 
County within which such debtor resides, or before any Official 
Referee (or by the order of the Court or a Judge before any 
other person to be named in such order) touching his estate 
and effects, and as to the property and means he had when 
the debt or liability which was the subject of the cause or 
matter in which judgment has been obtained against him was 
incurred (or in the case of a judgment for costs only, at the 
time of the commencement of the cause or matter), and as to 
the property and means he still has of discharging the said 
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judgment, and as to the disposal he had made of any property 
since contracting such debt or incurring such liability (or in 
case of a judgment for costs only, since the commencement of 
the cause or matter) and as to any or what debts are owing to 
him (Con. Rule 900 (1)). In County Court cases the examina- 
tion may also be had before the Clerk of the County Court 
(Con. Rule 900 (2)). 

In High Court cases, an examination of a judgment debtor 
on which fees may be payable otherwise than in law stamps 
shall not be taken before the Judge of the County Court, or 
Local Judge of the High Court, or Local Master being also a 
Judge of the County Court, by whom the order or appoint- 
ment for the examination has been issued (Con. Rule 901). 

A judgment debtor cannot be summoned for examination 
after judgment when an opposition to the seizure is pending 
{Duplessio V. Quinn, 6 Que. P. R. 222). 

Where a judgment is against a corporation, the judgment 
creditor may, in like manner, examine any of the officers of 
such corporation, upon oath, before a Judge or other officer 
authorized to take an examination under Rule 900, touching 
the names and residences of the stockholders in the corpora- 
tion, tha amovmt and particulars of the stock held or owned 
by each stockholder and the amount paid thereon, and as to 
what debts are owing to the said corporation, and as to the 
estate and effects of the corporation ; and as to the disposal 
made by it of any property since contracting the debt or 
habihty, in respect of which the said judgment was obtained, 
or in the case of a judgment for costs only, since the com- 
mencement of the cause or matter (Con. Rule 902). 

Of certain persons as to a debtor's means 

Where judgment has been obtained as aforesaid, the Court 
or a Judge, on the application of the judgment creditor, may 
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order any clerk or employer of the judgment debtor, or any 
person, or the ofiScer or officers of any corporation, to whom 
the debtor has made a transfer of his property or effects, 
exigible under execution, since the date when the liability or 
debt which was the subject of the action, in which judgment 
was obtained was incurred (or where the judgment is for costs 
only siace the commencement of the cause or matter), to attend 
at the county town of the coimty in which such person resides, 
before a Judge or officer authorized to take an examination 
under Rule 900, and to submit to be examined upon oath as 
to the estate and effects of the debtor, and as to the property 
and means he had when the debt or liability aforesaid was 
incurred (or in the case of a judgment for costs only, at the date 
of the commencement of the cause or matter) and as to the 
property or means he still has of discharging the judgment, 
and as to the disposal he has made of any property since con- 
tracting the debt or incurring the hability, and as to any debts 
owing to him. The examination shall be for the purpose 
of discovery only, and no order shall be made on the evidence 
given on such examination (Con. Rule 903). 

Where the Court or a Judge is satisfied that there is reason- 
able ground for supposing that any person or corporation is in 
possession of any property of the judgment debtor exigible 
under execution, the Court or Judge may order such person or 
any officer of said corporation to attend and submit to examina- 
tion vivd voce upon oath before an examiner named in the 
order, touching the property and means of the judgment 
debtor (Con. Rule 904). 

Compelling attendance 

A person liable to be exammed under Rules 900, 901, 902, 903 
and 904, supra,m&y be compelled to attend and testify, and to 
produce books and documents, in the same manner and subject 
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to the same rules of examination as in the case of a witness 
(Con. Eule 905). 



Examination in other cases 

Where a difficulty arises in or about the execution or en- 
forcement of a judgment, the judgment creditor interested 
may apply to the Court or a Judge, and the Court or Judge 
may make such order thereon for the attendance and examina- 
tion of any party or person as may seem just (Con. Eule 910). 



B.D. 



CHAPTER VII 

Pbacticb as to Intbreogatoeies 

Application for leave. — Under the present practice interro- 
gatories cannot in any case be delivered without leave, and 
the particular interrogatories proposed to be delivered must 
be submitted to the Court or judge (a). The application for 
leave is made to a Master iij Chambers. No af&davit is 
necessary in support of the application. In theory it can 
be made on the hearing of the summons for directions or its 
equivalent, but as leave is not generally given till after the 
defence has been delivered, on the ground that, till then, the 
issues with regard to which alone questions can be asked 
are not determined (b), the application is rarely made on 
the hearing of the summons but a separate application is 
made. Before making it the proposed interrogatories must 
be drawn and a copy delivered to the opposite party with 
notice of the date of the application. The interrogatories 
must be drawn up in the form provided in the Appendix 
to the Rules of the Supreme Court with such variations as 
the circumstances may require (c). Each question must be 
numbered consecutively, as far as possible should form the 
subject of a separate interrogatory and should be put in the 
plainest language and manner possible. Long and prolix 



(a) B. S. C. ; O. 31, rr. 1 and 2. (c) R. S. C. ; O. 31, r. 4, Form ; 

(6) See ante, pp. 35 et seq. Appendix B., Form 6, 
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questions invite and generally lead to vague and indefinite 
answers. Where there are more defendants than one a note 
must be put at the end of the interrogatories specifying 
which each defendant is required to answer. On the hearing 
of the appKcation the master considers, whether interro- 
gatories ought to be allowed at all, for he has a discretion to 
refuse leave to dehver any (d). He must also consider any 
offer to deliver particulars or to make admissions or to pro- 
duce documents which relate to the matter in question (e). If 
the master decides to allow any interrogatories he then considers 
the particular ones sought to be delivered and if necessary 
hears argument on both sides for and against allowing any 
particular one. As has already been noticed, he must give 
leave as to such only of the interrogatories submitted to him 
as he shall consider necessary either for disposing fairly of 
the cause or matter or for saving costs (/). The party can 
raise various objections to the interrogatories being delivered 
at all or to any particular interrogatory and should do so, 
not allowing it to pass without opposition because he can 
take an objection in the answer (g). But all the master has 
to decide is whether the interrogatory ought to be allowed (h), 
and the fact that though it is relevant and proper the party 
to whom it is about to be dehvered may have good grounds 
for declining to answer it is no ground for not allowing it. 
On the other hand the fact that the master after argument 
has allowed it is not conclusive that it must be answered (t). 
The party can still raise in his answer any proper objection 
to it. 



(d) Codd V. Ddap, [1906] W. N. (h) See Tye v. Willowghby (1894), 
57, 78, C. A. 38 Sol. Jo. 338. 

(e) R. S. C. ; O. 31, r. 2. (i) Peek v. Bay, [1894] 3 Ch. 282, 
(/)/6. C. A. 

(gr) See post, p. 138. 
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There is power to order security for the costs of the 
interrogatories, but as has already been stated this power is 
rarely resorted to at the present time {k). 

After the master has considered all the proposed interro- 
gatories he initials a copy of them as allowed and makes the 
order. This must be drawn up and served on the opposite 
party together with a copy of the interrogatories as allowed. 
Personal service is not necessary (1), service on the solicitor 
of the party to be interrogated being sufficient (m). 

In the King's Bench Division an appeal lies from the 
master's decision allowing or disallowing interrogatories to the 
judge in chambers (w). In the Chancery Division there is no 
such thing as an appeal proper from the master to the judge, 
but the parties can insist on the matter being referred to the 
judge in person. From the judge an appeal lies to the Court 
of Appeal by leave of the judge or of the Court of Appeal, but 
not without leave (o). As a rule the Court of Appeal will not 
interfere with the order of the judge as what interrogatories 
shall be allowed is a question within his discretion, but the 
Court of Appeal will reverse the order if some error in 
principle or serious injustice is shown (p). 

One defendant has no locus standi to appeal against an 
order that another defendant should answer interroga- 
tories (q). 

The answer.— Interrogatories must be answered by affidavit, 
to be filed in the Filing Department of the Central Office or in 
the District Eegistry as the case may be, within ten days from 



(fc) See ante, p. 64. (o) Judicature Act, 1894 (57 & 58 

(?) UtOe. V. BoheHa (1874), 30 Vict. c. 16), s. 1 (1). 

I'- T. 367. (j,) Peek v. Ray, [1894] 3 Ch. 

(m) Re Mulcaster (1878), 47 L. J. 282, C. A., per Lindley L J at 

(CH.) 609. p. 286. . • •, * 

(n) R. S. C. ; 0. 54, r. 21. {q) lb. at p. 285. 
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the time the interrogatories were delivered, or within such 
other time as may have been ordered {r). As has already been 
noticed in cases where security for costs is ordered to be given by 
payment into Court, the time for filing the answer begins to run 
from the date of the service of the copy receipt of the payment 
in (s). The time for filing the answer may be extended by 
consent (t) or by order (m). An office copy of the affidavit 
must be taken by the party filing it for production when 
necessary {x). If the affidavit in answer exceeds 10 folios it 
must be printed unless the Court otherwise orders (y). There 
is power to dispense with the necessity for printing (2). 

The affidavit must be in the form provided in the appendix 
to the rules with such variations as circumstances may 
require (a). 

As a rule the affidavit in answer should be divided into 
paragraphs numbered consecutively and each interrogatory 
dealt with in a separate paragraph (&). The answer must 
deal with each interrogatory and must either answer it 
specifically and substantially or must state that the party 
objects to answer it and state the grounds for so objecting. 
The answer must as a rule be confined to answering the 
question put, but any necessary or reasonable explanation or 
qualification may be added if the answer would be unfair, 
incomplete, or misleading without it (c). The matter so added 



(r) R. S. C. ; O. 31, r. 8. (z) Webb v. Boonford (1876), 46 

(«) See ante, p. 55. L. J. (CH.) 288. 

(t) R. S. C. ; 0. 64, r. 8. (a) R. S. C. ; 0. 31, r. 9. Form : 

(w) R. S. C. ; O. 64, r. 7. Appendix B., No. 7. 

(x) Marshall v. National Pro- (b) DalgUish v. Lowther, [1899] 

vincial Bank of England, Ltd. {1892), 2 Q. B. 590. 

61 L. J. (CH.) 465 ; Levi v. Taylor, . (c) Lyell v. Kennedy (1884), 33 

[1903] W. N. 183. W. R. 44 ; Lydl v. Kennedy (1884), 

(y) R. S. C; O. 31, r. 9, and 27 Ch. D. 1, 14, C. A. 
R. S. C. ; O. 63, r. 3. 
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must, however, be relevant {d) and must not extend to an 
inordinate length and be ambiguous (e). 

If the question is one which cannot be objected to the 
party interrogated must answer it fully to the best of his own 
knowledge, information, recollection and belief (/). More- 
over, if the acts inquired about are such as in the ordinary 
course of business would be done by or known to his servants 
or agents he cannot escape answering by saying that he has 
no personal knowledge of the matter inquired into, but he 
must also make inquiries of his servants or agents and state 
the result of such inquiries (g). Bankers and solicitors may 
be included in the term agent Qi). The principle is that 
their knowledge is his knowledge and he is therefore bound 
to answer in respect of that knowledge {i). 

But unless the acts in question were obviously done by the 
party's servants or agents, or with their knowledge, inquiries 
need not be made from them if the form of the interrogatory 



(d) Ih. ; PeyUm\.HaHing{\?nZ), descent Gas LighUng Co. v. New 
L. R. 9, C. P. 9. Sunlight Incandescent Co., supra, 

(e) Lyeli v. Kennedy (1884), 33 at pp. 10, 11 ; Manby v. Beivicke 
W. R. 44 ; Richards v, Crawshay (1856), 8 De G. M. & G. 476, C. A. ; 
(1892), 8 T. L. R. 446. A.-O. v. Rees (1849), 12 Bear. 60 ; 

(/) Lyell V. Kennedy (1883), 9 Neave v. Marlborough (Duke) (1836), 

App. Gas. 81, per Lord BLAOKBrBN 5 L. J. (ex. eq.) 98 ; Pavitt v. 

at p. 85 ; Foakes v. Webb (1884), North Metropolitan Tramways Co. 

28 Ch. D. 287, 289 ; Dalrymple v. (1883), 48 L. T. 730. 
Leslie (1881), 8 Q. B. D. S; Hoff- (h) Alliott v. Smith, [1895] 2 

wann\. Postill {!%&&), Jj.B.. 4: Oh.. Ch. Ill; Anderson v. Bank of 

673 ; compare Welsbach Incan- British Columbia (1876), 2 Ch. D. 

descent Oas Lighting Co. v. New 644, C. A., at p. 659 ; Rasbotham v". 

Sunlight Incandescent Co., [1900] Shropshire Union Railways, <fec., 

2 Ch. 1, C. A. Co. (1883), 24 Ch. D. 110, at p. 113 \ 

(g) Bolckow V. Fisher (1882), 10 Bolckow v. Fisher, supra, at p. 171, 

Q. B. D. 161, 169, C. A. ; Anderson per Lindley, L.J. 
V. Bank of British CoUmbia (1876), (i) Alliott v. Smith, sv/pra. 

2 Ch. 644, 657, 659 ; Welsbach Incan- 
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does not specifically require the party to make such inquiries 
and asks for all the information he can get from his servants 
or agents (fc). Where the agent is no longer under the party's 
control or is in such a position that it would not be reasonable 
to force the party to communicate with him, the party may 
be reUeved from the obligation to make inquiries of him (]). 

The party interrogated must also, where necessary, 
examine docunjents in his own possession or power, or in the 
possession or power of his servants or agents to enable him to 
answer the questions fully and accurately (m). A document 
is in a party's power for this purpose if he has an enforceable 
right to inspect it («). But a party is not bound to examine 
documents which are equally accessible to the party interro- 
gating (o). 

The duty the party interrogated lies under to answer fully 
may be thus summed up : " However disagreeable it may be 
to make the disclosure, however contrary to his personal 
interests, however fatal to his case, the party interrogated is 
required and compelled to set forth all he knows, believes or 
thinks can elicit from the servants or agents in relation to the 
matters in question " {p). 

In Bolckow, Vaughan and Co. v. Fisher, an action by 
cargo owners against the owners of a ship for a loss alleged 
to have arisen from negUgence in the navigation of the ship 
by which she ran ashore and was stranded, interrogatories 
were delivered on behalf of the plaintiff as to what was done 
by those on board with regard to the navigation of the ship 



(k) Basbotham v. Shropshire (n) lb. See also Emmott ds Co. 

Union Bailimys, Sc, Co., swpra. v. Walters, [1891] W. N. 79. 

{I) Bolckow V. Fisher, supra, at (o) Lyell v. Kennedy (1884), 27 

pp. 169, 171. Ch. D. 161, C. A. 

(to) Taylor v. Bunddl (1843), I {p) Flight v. Robinson (1844), 8 

Ph. 222. Bear. 22, per Lord Langdale. 
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at the time of the accident. The defendants in the final 
answer (after several answers had been held to be insufficient) 
only answered as to one point and alleged that save as aforesaid 
they had no knowledge or information respecting the matters 
inquired into by the said interrogatories, nor had they obtained 
statements of the officers or of the crew who were in charge 
of the vessel, that they were not mariners and had no know- 
ledge of navigation which would enable them to give an 
opinion of any of the matters inquired into by the interroga- 
tories. It was held by the Court of Appeal that the answer 
was insufficient and Lord Justice Brett said : " In my opinion 
a party is not excused from answering with regard to 
certain acts by saying that he himself was not present when 
those acts might have been done, but his servants or agents 
were, if those acts were such as in the ordinary course of 
business would be done by or be known to his servants or 
agents. I think, however, that he would not be bound to 
answer as to that- which was only known to his servants or 
agents accidentally and not in the ordinary course of business. 
And although the acts might be such as would be known to 
his servants or agents in the ordinary course of business, I 
think he would sufficiently answer that whether such acts 
were or were not done was not personally known to him and 
that the person who was his servant or agent at the time at 
which they were supposed to have been done was no longer 
his servant or agent or under his control or in such a position 
that it would not be reasonable to force bini to communicate 
with him. That is not the present case, where on behalf of 
the defendants it is contended that _ although the acts in the 
ordinary course of business would be the acts of their servants 
or agents, or known to them, and there would be no difficulty 
whatever in obtaining the information from them, yet that 
the defendants were not bound to answer because they 
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themselves were not personally present. That is a conten- 
tion which in my opinion cannot be supported." 

Where party is corporate body. — If the party interrogated 
be a body corporate or a company whether incorporated or not 
the person who is ordered to answer the interrogatories (g) is 
only bound to give such information as to the corporation 
or company if an individual would have been bound to 
give. 

He is the alter ego of the corporate body or company 
for that purpose (r), and his answer binds it as an admis- 
sion (s). 

He is therefore bound to answer as to his own individual 
knowledge and to get information from the other servants 
of the corporate body or company who have done the acts 
inquired into or acquired the knowledge necessary to answer 
the questions set in that capacity as such servants (t), but 
he need not make inquiries of directors or other officers, 
about matters which have not come to their knowledge 
in their official capacity nor need he give information which 
has come to his own knowledge outside the scope of his 
employment (w). If an order is made for a corporation to 
answer interrogatories by the town clerk, he may object to 
give information obtained by him as soUcitor to the corpora- 
tion for the purposes of the action (x), but this does not hold 



(q) See ante, p. 23. (1878), 3 Q, B. D. 315, C. A., per 

(r) Berkeley v. Standard Diacomit Cotton, L.J., at p. 321. 
Co. (1879), 13 Ch. D. 97, C. A., per {u) Welsbach Incandescent Oas 

Thesigeb, L.J., at p. 101. Lighting Co. v. New Sunlight 

(s) Craddoch v. British South Incandescent Co., supra, at pp. 10, 

4/nca Co., [1896] 2 Q. B. 153, C. A. ; 11. Compare Bolckow v. Fisher 

Welsbach Incandescent Oas Lighting (1882), 10 Q. B. D. 161, at p. 169. 
Co. V. New Sunlight Incandescent (x) Salford Corporation v. Lever 

Co., [1900] 2 Ch. 1, 9, 12. (1890), 24 Q. B. D. 695. 

(t) SouthwarkWalterCo.r. Quirck 
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good where the corporation has the option of answering by 
another officer (y). 

Objections to answer.— As has akeady been seen {z), the 
mere fact that, after argument, the Court has aUowed a certain 
interrogatory to be put, does not in itself shut out the party 
interrogated from objecting to answer it (a). The rules of 
the Supreme Court provide that any objection to answering 
any one or more of several interrogatories on the ground 
that it or they is or are scandalous (6), or irrelevant (c), or not 
bona fide for the purpose of the cause or matter (d), or that 
the matters inquired into are not sufficiently material at that 
stage (e), or on any other ground of a like nature (/), may 
be taken in the affidavit in answer (</). Most of these ob- 
jections are in practice dealt with on the hearing of the 
application for leave to deliver interrogatories, and though 
they may again be taken in the answer, the objections actually 
met with in practice are objections founded on professional 
privilege, 'liability to criminate, and similar grounds, which 
also apply to discovery of documents, and are considered 
fully elsewhere Qi). It is sufficient to state here that the 
principal objections which are and may be raised to answering 
interrogatories are — 

(1) That to answer the question might tend to criminate 
the party answering or render him liable to a 
criminal charge or might tend to prove such a 
charge against him (i). This applies for instance 



(y) Swansea Corporation v. Quirh (e) See ante, pp. 34 et seq. 

(1890), 5 C. P. D. 166. {f) Fisher v. Owen (1878), 8 

(z) Ante, p. 131. Ch. D. 645, C. A. 

(o) Peek Y. Bay, [1894] 3 Ch. (g) R. S. C. ; 0. 31, r. 6. 

282, C. A. (h) See pp. 213 et seq. 

(6) See ante, p. 92. (i) Lee v. Bead (1842), 5 Bear. 

(c) See ante, p. 58. 381. 

(d) See ante, p. 95. 
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to interrogatories in support of a charge of main- 
tenance {k) or of libel {I). It is sufficient to say in 
the answer : " I decline to answer upon the ground 
that my answer might tend to criminate me " ; belief 
that it would criminate the party answering need 
not be asserted {m) ; 

(2) That to answer the interrogatory might expose him 

to the exaction of a penalty or to forfeiture (w) ; 

(3) That the only information the party interrogated 

has arose from confidential privileged communi- 
cations with his solicitors or their agents (o) ; 

(4) That public policy requires that the interrogatories 

should not be answered {p) ; 

(5) That to answer the interrogatory would compel the 

party answering to disclose the evidence which he 

intends to call at the trial or the names of his 

witnesses {q). 

The objection to answer an interrogatory must be raised 

in the answer by the party interrogated stating that he objects 

to answer the particular interrogatory or interrogatories and 

stating the ground on which he so objects (r). Each question 

must be taken by itself and answered or the objection to 

answer it stated (s), unless the same objection applies to 

{h) Alabaster v. Harness (1894), 3 T. L. R. 229 ; Simnborne v, 

70 L. T. 375. Nelson (1853), 16 Beav. 416 ; Clegg 

(I) Lamb v. MunsUr (1882), 10 v. Edmondson (1856), 22 Beav. 125. 

Q. B. D. 110; Hill v. Campbell This ground is discussed more fully 

(1875), L. R. 10 C. P. 222. at pp. 213 et seq. 

(to) Lamb v. Munster, swpra, and (p) See post, pp. 257 et seg. 

see post, p. 253. (j) See ante, pp. 76 et seq. 

(n) See ante, p. 14. (r) Church v. Perry (1877), 36 

(o) Kennedy v. Lyell (1883), 23 L. T. 513 ; Smith v. Berg (1877), 

Ch. D, 387; 9 App. Cas. 81; 36 L. T. 471. 

Proctor V. Smiles (1886), 55 L. J. (s) Dalgleish v. Lowther, [1899] 

(CH.) 527 ; Proctor v. Raikes (1886), 2 Q. B. 590, C. A., at p. 594. 
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interrogatories which can be bracketed together. Where 
an interrogatory is objected to on the ground of irrelevancy, 
there is some authority for saying that the reasons for the 
objection need not be stated («)• There is also authority for 
the statement that the party interrogated need not answer 
at all as to conclusions of law as opposed to matters of fact («). 

Application for further and better answer. — If any person 
interrogated omits to answer or answers insufficiently the 
party interrogating cannot take any exception to the affidavit 
in answer but may apply to the Court or a judge for an order 
requiring him to answer or to answer further as the case may 
be. And an order may be made requiring him to answer or 
answer further either by affidavit or by viva voce examination 
as the judge may direct (a;). The application is made to a 
master in chambers, by notice under the summons for direc- 
tions. The notice should specify the particular interrogatory 
or interrogatories as to which an answer or further answer is 
required (2/), unless an answer or further answer is required as 
to them all {z). The appHcation must be made within a 
reasonable time after the answer is filed (a). 

Where an answer is objected to as being insufficient, the 
master, on considering whether a further answer should be 
ordered, must deal only with the question of sufficiency and 
cannot concern himself with the truth of the answer (6). The 

(t) Church V. Perry and Smith v. v. Lcibouchere (1878), 3 Q. B. D. 

Berg, swpra. 654, C. A. 

(n) MucklesUm v. Brown (1801), (z) Furber and Price v. King 

6Ves. 52 ;Wigram,Lawof Discovery, (1881), 50 L. J. (ch.) 496. 
64. (o) Lloyd v. Marley (1879), 6 

(a;) B. S. C. ; O. 31, rr. 10 & 11. L. R. Ir. 74. 

(y) Anstey v. North and South (6) Lydl v. Kennedy (1884), 27 

Woolwich Subway Co. (1879), 11 Ch. D. 1, C. A. at pp. 19, 21 ; Field 

Ch. D. 439, following Chesterfield, v. Bennett (1885), 2 T. L. R. 122, 

cfec. Colliery Co. v. Black (1876), C. A, 
24 W. R. 783. Compare AUhusen 
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answer given is on this point conclusive so far as consideration 
of an application for a further answer is concerned (c). The 
real question is whether the answer is suf&cient in substance 
and mere matters of form are not now considered {d). 

In order to show that the answer is sufficient, the party 
answering is entitled to refer to the whole of his affidavit in 
answer and is not confined to that part of the affidavit which 
purports to deal with a particular interrogatory (e). 

Where the party in his answer declines to answer a 
particular interrogatory at all on the ground that his only 
information is derived from privileged communications with 
his soKcitor, or on some other recognized ground for objecting 
to answer, and the objection to answer is properly stated 
together with the reasons for so objecting, the objection is 
conclusive so far as it is an objection founded on fact, and a 
further answer will not be ordered on a mere suspicion that 
the answer is untrue, though it may be if it is clearly shown 
from admissions in the answer itself or in documents referred 
to or from the very nature of the thiag as regards which 
protection is claimed, that the facts cannot be such as to 
justify the affidavit (/). 

If an answer is embarrassing (jf) or is so involved or so 
insufficient in the particular statement made in answer as to 
be incapable of being used, or if the answer contains irrelevant 
matter, or improper explanations or qualifications such as would 
prevent it being used, a further answer may be ordered Qi). 

An order that the answer or further answer be given by 



(c) Lydl V. Kennedy, supra, [g] Lydl v. Kennedy, supra, at 

id) lb. at p. 16, p. 27. 

(e) 76. at p. 15. (h) Lydl v. Kennedy (1884), 33 

(/) Lyell V. Kennedy, supra, W. R. 44; Peyton v. Harting {1873}, 

at p. 21 ; Bradley v. Clayton (1890), L. R. 9 C. P. 9 ; Kelly v. Wyman 

26 L. R. Ir. 405. (1869), 20 L. T. 300. 
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viva voce examination is only made in exceptional cases. 
Where it is ordered the scope of the examination is not larger 
than that of written interrogatories and the party examined 
can only be required to give such an answer as would have 
been sufficient if it had been given in the affidavit in answer 
to the interrogatories (i). Where such an order is made the 
master may order the party examined to pay the costs of 
the application and examination on any extent (fc), but if the 
examination is oppressive the party examining may be ordered 
to pay them (I). Where an order is made for an answer or a 
further answer it usually directs that an answer or further 
answer be filed within a stated time and deals with the costs 
of the application and answer. An appeal lies from the order, 
as from every other order of a master at chambers, to the 
judge in chambers and from the judge, by lease only, to the 
Court of Appeal. The Court of Appeal will not ordinarily 
interfere with the order of a judge directing or refusing a 
further answer (m). 

Answer as an admission. — Any party may at the trial of a 
cause matter or issue use in evidence any one or more of the 
answers or any part of an answer of the opposite party to 
interrogatories without putting in the others or the whole of 
such answer : Provided always that in such a case the judge 
may look at the whole of the answers and if he shall be of 
opinion that any of the others are so connected with those put 
in that the last-mentioned answers ought not to be used 
without them he may direct them to be put in (n). " No 
judge would allow a defendant where he had made an 



(i) Litchfidd v. Jones (1884), 54 (I) Idichfidd v. Jmes, supra. 

L. J. (CH.) 207 ; Vicary v. Ot. {m) Field v. Bennett (1885), 2 

N. By. Co. (1882), 9 Q, B. D. 168. T. L. E. 122, C. A. 

{h) Vicary v. Qreat Northern (w) R. S. C, ; O. 31, r. 24. 
Bail. Co., supra, 
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admission, to read with it a passage which was not connected 
in some sense or substance with that admission even if he had 
put in a statement submitting that he was entitled to do so 
and claiming to do so. Of course, when an admission is read 
everything ought to be read which is partly connected with 
that admission ; but I think it would be wrong for the 
defendant, and he would not be allowed, to try and bring in 
matter which was not in any way connected with the matter 
admitted " (o). 

(o) Lydl V. Kennedy (1884), 27 Ch. D. 1, at p. 15, per Cotton, L.J. 



CHAPTEE VIIa 
Practice and Peocbdubb as to Inteebogatoribs 
CANADIAN NOTES 
Suhpcena and appointment 

Where a party is entitled to examine another party or person 
he may procure an appointment therefor from the Local Eegis- 
trar, Local Master, Deputy Clerk of the Crown, or a special 
examiner in the county where the party or person to be 
examined resides, and such party or person upon being served 
■with a copy of the appointment and a subpoena and upon 
payment of the proper fees shall attend thereon and submit to 
fexaminlation (Con. Eule 443). Where a defendant resides out 
of Ontario and is only in it for a temporary purpose, his atten- 
dance to be examined for discovery can be obtained only 
under Con. Eule 477 (mfra) by a Judge's order upon notice 
and not by appointment under this Eule {Cox v. Prior, 18 
P. E. 492). 

Where it is sought to examine a defendant in a dual capacity 
two subpoenas are necessary {Centre Star Mining Co., Ltd. v, 
Bossland Miners' Union, 9 B. C. E. 190), 

Order to examine 

Upon application to the Court or a Judge, an order may 
be made for the examination of any party or person liable to 
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be examined as aforesaid before any other person or in anv 
other comity than those before mentioned (Con. Bule 444). 

By Con. Rule 439 (i), it is provided that an examination shall 
not take place during the long vacation without an order of 
the Court or a Judge. A party is bound to attend before any 
special examiner appointed during vacation if duly subpoenaed 
{Hogaboom v. Cox, 15 P. E. 127). 



Parties residing out of jurisdiction 

The preceding Rules as to preliminary examination of 
parties for discovery shall, so far as practicable, apply to 
parties residing out of Ontario, and in such cases the Court or 
Judge may, on application on notice to the opposite party, 
order the examination of the parties to be taken in such place 
and in such manner as may seem just and convenient, and 
service of the order for examination and all other papers 
necessary to obtain the benefit of the provisions of the said 
Rules shaU be sufficient if made on the solicitor of the party; 
in the same manner as other papers in the action are served on 
the soHcitor ; unless the Court or Judge makes other order to 
the contrary ; and if there is no such solicitor, or he cannot 
for any reason be served, the Court or Judge may order the 
service in any other manner to be mentioned in the order in 
that behalf (Con. Rule 477). 

A party resident out of the jurisdiction cannot be examined 
for discovery in an action imless by means of a special order 
made under Con. Rule 477, and if served pursuant to Con. 
Rules 439 and 443, while temporarily in the jurisdiction with 
an appointment and subpcena for his examination, cannot be 
compelled to attend thereon {Cormolly v. Dowd, 18 P. R. 38). 
Comstoch V. Harris, 12 P. R. 17, is no longer applicable. 

Where the plaintiff resided at Cleveland in the state of Ohio; 
and the defendant and solicitors for both parties at Oxford, 

B.D. li 
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Ontario, it was held that the local judge had jurisdiction under 
Rule 477 to make an order upon the apphcation of the defen- 
dant for examination for discovery at Windsor, the judge 
having a discretion to name a place " just and convenient " 
{Uch V. Biwrs, 1 0. L. R. 57). 

A party out of the jurisdiction will be ordered to attend to 
be examined at that place within the jurisdiction where in the 
opinion of the Court it is most expedient that the examination 
should be held and not necessarily that nearest to the place of 
his abode {Smith v. Dabcach, 9 P. R. 97). 

A defendant resident in the proAonce of Quebec cannot be 
compelled under Rule 477 to attend for examination for dis- 
covery within the province of Ontario, aliter where it is sought 
to examiae a plaintiff {Meldrum v. Laidlaw (D. C. 12th Dec, 
1902, not reported) ; Lefurgey v. G. W. Land Coy., 11 0. L. R. 
617 (M. C.)). 

An order will not be made for the examination for discovery 
of an officer residing in a foreign country of a foreign corpora- 
tion, although such corporation has attorned to the jurisdiction 
{Penins v. Algoma Tube Works, 8 0. L. R. 634). See also 
Bosenheim v. Silliman, 11 P. R. 7). 

"Where a plaintiff is so situate that he may for some purposes 
be deemed to have more than one residence within the juris- 
diction and in the writ of summons he designates one of those 
places as the place where he resides, that place is to be con- 
sidered his place of residence for the purposes of the action and 
an appointment for his examination in another country is 
irregular {Dryden v. Smith, 17 P. R. 500). 

In High Court cases, an examination for discovery on 
which fees may be payable otherwise than in law stamps shall 
not be taken before the Judge of the County Court or Local 
Judge of the High Court or Local Master being also a Judge of 
the County Coiurt by whom the order or appointment for such 
reference or examination has been made (Con. Rule 445). 
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Service of appointment 

The party examining shall serve a copy of the appointment 
upon the solicitor of the party to be examined, if he has a 
solicitor ia the cause, at least forty-eight hours before the 
examination (Con. Rule 446). 

Where the plaintiff obtained from the proper officer an ap- 
pointment for the examination for discovery of the defendant the 
defendant's solicitor being served with a copy of the appointment 
more than forty-eight hours before the time appointed for the 
examination, the defendant himself not being served. The 
plaintiff's solicitor kept the appointment but neither defendant 
nor his solicitor attended and the officer enlarged the appoint- 
ment until the next day (the 7th). On the next day, the 
defendant stiU not having been served the officer enlarged 
the appointment until the next day (the 8th). On the 7th, 
the defendant was served with an appointment for the 8th, 
and with subpoena and conduct money and his solicitor notified 
of the enlargement of the appointment. It was held that 
the defendant was in fault for not attending examination on 
the 8th {Beid v. Walters, 19 P. E. 310). 

In heu of personal service of a subpoena on a party for his 
examination service of an appointment upon his solicitor shall 
be sufficient if made seven days before the day appointed for 
the examination ; and the conduct money may be paid or 
tendered to the solicitor (Con. Rule 447 (1)). The solicitor 
shall forthwith communicate the appointment to the party 
required to attend and shall not apply the money to any debt 
due to the sohcitor or any person or pay the same otherwise 
than to such party for his conduct money and the same shall 
not be Hable to be attached (Con. Rule 447 (2)). Notwith- 
standing anything in this Rule, the party to be examined may 
be served personally with a subpoena, as in the preceding Rules 
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provided, in case the party desiring the examination so chooses 
(Con. Eule 447 (3)). 

As sub-rule (1) of Eule 447 speaks of service of an appoint- 
ment upon the solicitor service of a copy only would not appear 
to be sufficient unless a subpoena is also served on the party 
personally {Foley v. Buchanan, 18 M. R. 296). 

A party who after being served with an appointment attends 
before the special examiner and voluntarily submits to examina- 
tion and is sworn, cannot set up as a ground for refusing to 
answer questions submitted to him that he has not been served 
with a subpoena [Cooke v. Wilson, 3 0. L. R. 299). An examina- 
tion under Rule 493 (see Chap. III.) can only be conducted 
after notice to the other side {Stephenson v. Dallas, 13 P. R. 
450). 

A person liable to be examined under Rules 900 to 904 
(see Chap. VII.) may be served with an appointment signed 
by the Judge or officer and where the examination is to take 
place under an order, also with a copy of the order ; such 
service shall be made at least forty-eight hours before the time 
appointed for the examination. The person to be examined 
shall be paid the same fee as a witness, and the examination 
shall be conducted in the same manner as an oral examination 
of an opposite party (Con. Rule 906). 

Depositions how to be taken dovm 

Subject to Rules 457 and 458, the depositions of an oral 
examination as aforesaid shall be taken down in writing by 
the examiner in the form of a narrative, expressed in the first 
person ; and when completed shall be read over to the person 
examined and shall be signed by him in the presence of the 
parties or such of them as may think fit to attend (Con. 
Rule 456 (1)). Where any one exanained refuses or is unable 
to sign the depositions then the examiner shall sign same (Con. 
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Rule 456 (2)). The examiner may, upon every examination, 
state any special matter to the Comrt if he thinks fit. He 
may in his discretion take down any particular question or 
answer and he shall upon request note upon the depositions any 
question objected to and his ruling thereon (Con. Bule 456 (3)). 

Where an examination before or otherwise than at the trial, 
if the examining party desires to have such examination taken 
in shorthand, he shall, unless otherwise ordered by the Court 
or a Judge, be entitled to have it so taken at the place of 
examination by the examiner or by a shorthand writer approved 
and duly sworn by him (Con. Rule 457). 

Where, in shorthand, the examination may be taken down 
by question and answer, and unless otherwise ordered it shall 
not be necessary for the depositions to be read over or signed 
by the person examined unless the Judge so directs, where the 
examination is taken before a Judge, or in other cases unless 
any of the parties so desires (Con. Rule 458 (1)). A copy of 
the depositions so taken, certified by the person taking the 
same as correct, and if such person be not examiner shall, for 
all purposes, have the same effect as the original depositions in 
ordinary cases (Con. Rule 458 (2)). 

Rules 457 and 458 (1) and (2) overrule the decision in 
Bradt v, Bradt, 13 P. R. 271. 

How the depositions are to be dealt with, etc. 

The depositions taken by the examiner shall at the request 
of any party interested and upon payment of his fees, be 
returned to and kept in the office of the Court in which the 
proceedings are carried on ; and office copies of such deposi- 
tions may be given out and the examinations and depositions 
certified under the hand of the Judge or other officer or person 
taking the same, or a copy thereof certified under the hand 
of the proper officer shall without proof of the signature be 
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received and read in evidence saving all just exceptions (C!on. 
Rule 459). 

The person taking an examination may, and if need be 
shall, make a special report to the Court in which proceedings 
are pending, touching such examination and the conduct or 
absence of any person, and the Court may institute such pro- 
ceedings and make such order upon such report as justice may 
require and as may be instituted and made in any case in con- 
tempt of the Court (Con. Eule 460). 

Any party may at the trial of an action or issue use in 
evidence any part of the examination of the opposite party ; 
but the Judge may look at the whole of the examination and 
if he is of opinion that any other part is so connected with the 
part to be so used that the last-mentioned part ought not to 
be used without such other part, he may direct such other part 
to be put in evidence (Con. Rule 461). 

Where, at the close of the defence, the plaintiff's counsel 
without objection put in the defendant's examination before 
trial, the plaintiff's counsel in addressing the jury read a 
portion thereof and the Judge iq his charge read other portions, 
it was held that the portions read by the Judge were properly 
in evidence {Scougal v. Stapleton, 12 0. R. 206). 



Bight to be present at exammation, etc. 

A Special Examiner has a discretion to admit or exclude 
from his chambers persons who desire to be present on an 
examination {Merchants' Bank of Canada v. Ketchum, 10 P. R. 
366), even the soUcitor for the examinant {Hands v. Upper 
Canada Furniture Co., 12 P. R. 292). And where the defendant 
attended for examination as a judgment debtor but refused to 
answer questions unless a former partner of his, who was present 
to instruct counsel for the judgment creditors, was excluded, it 
was held that the examiner rightly exercised his discretion in 
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refusing to exclude, and the defendant was ordered to attend 
again at his own expense {Merchants' Bank of Canada v. Ketchum, 
supra). 

A Special Examiner has authority to exclude one defendant 
from his office during the examination of the co-defendant, at 
the request of the plaintiff (Culverwell v. Birney, 10 P. E. 575). 

An examining counsel has no right to have a clerk present 
to assist him if the opposite party objects {Hands v. Upper 
Canada Furniture Co., 12 P. E. 292). 

If the sohcitor for the opposite party withdraws, the 
examination may be proceeded with and the evidence there- 
after taken will not be struck out {Connolly v. Murrell, 14 
P. R. 187). 

As to right of person examined to presence of counsel upon 
examination, see Dominion Bank v. Bull, 13 P. E. 471. 

It is the duty of a party subpoenaed for discovery before 
an examiner to remain until examined. If he goes away he 
may be ordered to attend agaia for examination {Campbell v. 
Scott, 5 0. L. E. 233). 



CHAPTER VIII 

Discovery op Documents 

Any party may, without filing any affidavit, apply to the 
Court or a judge for an order directing any other party to any 
cause or matter to make discovery on oath of the documents 
■which are or have been in his possession or power relating 
to any question or issues in dispute in the cause or matter (a). 
The word " documents " includes, anything that is written or 
printed, no matter what the material may be upon which the 
writing or printing is inserted or impressed (&). " The docu- 
ments to be produced are not confined to those which would be 
evidence either to prove or disprove any matter in question in 
the action ; it seems to me that every document relates to the 
matters in question in the action which it is reasonable to 
suppose contains information which may — not which must — 
either directly or indirectly enable the party requiring the 
affidavit either to advance his own case or to damage the case 
of his adversary " (c). 

All documents must be disclosed in the affidavit of which 
the party giving the discovery has corporeal possession even 
though he has no right of property at all in them, but docu- 
ments which are not in his corporeal possession need not be 

(a) R. S. C. ; 0. 31, r. 12 ; Phillips (c) Oonvpagnie Financilre du 

v.™j,.(1879),40L T 815 821. p^^.^„^ ^_ p^^^^^^ ^^^^^ ^^ 

(6) R. V. Daye, [1908] 2 K. B. 

333 ; see report in 77 L. J. K. B. (^8^2), 11 Q. B. D. 55, C. A., per 

659, at p. 661. Brett, L.J., at p. 62. 
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disclosed unless he has some kind of property in them (rf). 
Documents in the possession or power of an agent for the 
party are, for the purposes of disclosure of their existence in 
the possession or power of the party himself (e), and docu- 
ments which are or have been in the possession or power of 
the party jointly with or as agent for another or others must 
also be disclosed (/). The party giving the discovery is under 
a duty to make careful search for all relevant documents in his 
own possession and to make careful inquiries as to other 
relevant documents which may be in the possession of others 
for him {g). 

This right to obtain such a disclosure of documents in the 
possession or power of the opposite party or his agent must 
not be confused with the further right of having certain 
documents produced for the inspection of the party requiring 
the discovery. The two rights are distinct. Production for 
inspection may be successfully resisted on the ground of 
privilege or other grounds (A), but this is not a sufficient 
reason for not disclosing the existence of the document (i). 
On the other hand the fact that a document exists does not 
necessarily carry with it the right to have inspection of that 
document {k). It has been said that the rule as to disclosure 
of the existence of documents is the exact contrary of the 

(d) O'Shea v. Wood, [1891] P. 286, Financiers du Pacifique v. Peruvian 
C. A., per liDSDLEY, L.J., at p. 288 ; Gmno Co. (1882), 11 Q. B. D. 65, 
Norton and Co. v. Lam/post, Holt 62, 63, C. A. 

aw? Co. (1886), 2 T. L. R. 630. (g) Price v. Price (1879), 48 

(e) Murray v. Walter (1839), L. J. (CH.) 215; Simnston v. 
Cr. & Ph. 114, 125; Mertens v. Lis^mara (1881), 45 L. T. 360, C. A. 
Haigh (1863), 3 De J. John 528, (A) See post, pp. 213 et seq. 

C. A. ; Lagams v. Mozley (1859), (i) Swanston v. Lishman (1881), 

5 Jur. (N. s.) 1119. 45 L. T. 360, 361, 0. A. ; New 

{f) Taylor v. Rundell (1841), British Mutual Investment Co., Ltd. 

Cr. & Ph. 104 ; Bovill v. Cotoan v. Peed (1878), 3 C. P. D. 196. 
(1870), 5 Ch. App. 495 ; Compagnie {k) See post, pp. 179 et seq. 
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rule as to production for inspection {I). The existence of every 
relevant document must be disclosed in the affidavit whether 
the party is bound to produce it or not (m). If the document 
is privileged from production for inspection its existence must 
be disclosed and privilege claimed for it. 

In Compagnie Financiere du Paeifique v. Peruvian Guanq 
Co. (n), Lord Justice Brett discusses the meaning of the rule 
that the party must set out all documents in his possession 
or under his control relating to any matters in question in 
the action as follows : " What is the meaning of that defini- 
tion ? What are the documents which are documents relating 
to any matter in question in the action? In Jones v. Monte 
Video Gas Co., the Court stated its desire to make the rule 
as to the affidavit of documents as elastic as was possible. 
And I think that this is the view of the Court both as to the 
source from which the information can be derived, and as to 
the nature of the documents. We desire to make the rule 
as large as we can with due regard to propriety ; and there- 
fore, I desire to give as large an interpretation as I can to the 
words of the rule 'a document relating to any matter in 
question in the action.' I think it is obvious from the use 
of these terms that the documents to be produced are not 
confined to those which would be evidence either to prove 
or disprove any matter in question in the action ; and the 
practice with regard to insurance cases shows that the Court 
never thought that the person making the affidavit would 
satisfy the duty imposed upon him by merely setting out such 
documents as would be evidence to support or defeat any issue 
in the case. The doctrine seems to me to go further than 
that and to go as far on the principle which I am about to 



(Z) Swanston v. Lishman, supra, (m) lb. 
per Jbssbl, M.R. (ji) (1882), 1 1 Q- B. D. 55, at p. 62. 
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lay down. It seems to me that every document relates to 
the matters in question in the action, which not only would 
be evidence upon any issue, but also which, it is reasonable 
to suppose, contains information which may — not which must 
— either directly or indirectly enable the party requiring the 
affidavit either to advance his own case or to damage the case 
of his adversary." 

Practice. — The party desirous to know what relevant 
documents his opponent has must apply for discovery of 
documents to a master in chambers at the time the summons 
for directions is heard, or afterwards in notice, under the 
summons for directions, given to the other side. No affidavit 
is necessary in support of the application (o), but affidavits 
already on the file may be referred to for the purpose of 
deciding whether the discovery sought is necessary {p). 
Whether discovery shall be granted or not is a matter within 
the discretion of the master. He may refuse or adjourn the 
application if satisfied that such , discovery is not necessary 
or not necessary at that stage of the cause or matter, or he 
may make such order, either generally or limited to certain 
classes of documents, as he in his discretion thinks fit, but 
he must only allow such discovery so far as he is of opinion 
that it is necessary either for disposing partly of the cause 
or matter or for saving costs {q}. He has therefore discretion 
to refuse discovery where he sees that no good can reasonably 
be expected from ordering it (r). Whether any good can be 
expected must be ascertained by looking at the pleadings, 
which show what questions have to be tried, and the nature 



(o) R. S. C. ; 0. 31, r. 12; Downing (q) R. S. C. ; O. 31, r. 12. 

V. Falmouth United Sewerage Board (r) Downing v. Falmouth United 

(1887), 37 Ch. D. 234, C. A. at Sewerage Board (1887), 37 Ch. D. 

pp. 241, 242. 234, 242 ; Re Wills' Trade Marks, 

(p) lb. [1892] 3 Ch. 201, C. A. 
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of those questions will show whether there is good reason 
for coming to the conclusion that discovery cannot be expected 
to be of any use. The master ought not to require an affidavit 
on the point but if evidence has been previously taken he 
may look at it to inform his mind as to whether there is 
any prospect of the discovery being useful (s). As a general 
rule the order should not be made where there are any 
reasonable grounds for supposing that it would be illusory 
by reason of there being no documents in existence. But 
if there be prima facie evidence of their existence, one party 
is as a rule allowed to appeal to the oath of the other as to 
such documents being, in his possession or power (t). Instead 
of granting discovery by disclosure of documents the master 
may give leave to put interrogatories (w). It has been said 
that in exercising his discretion the tendency to extend the 
power of the Court to order discovery ought to be carefully 
checked and certainly not encouraged (x). The order should 
limit the time within which the affidavit of documents must 
be filed (y). 

The order of the master may be appealed against to the 
judge in chambers (z), and a further appeal lies, with leave, 
from the judge to the Court of Appeal (a). 

In In re Wills' Trade Marks (b), Lord Justice Lindley 
said: "There is nothing in modern times which requires 



(«) Downing v. Falmouth United Lindley, L.J., in Kent Coal Can- 
Sewerage Board, supra. cessions, Ltd. v. Duguid, [1910] 

(«) Johnson, v. Smith (1877), 36 A. C. 452. 
L. T. 741 ; Powell v. Hefferman ,..» i? _ t> o /-i « t rr 

(1879), 4 L. R. Ir. 703. jj^^ 4^_ ^^^ ^^_ 

{u) A.-O. V. North Metropolitan 
Tramways Co., [1892] 3 Ch. 70. ^^> ^- ^- ^' ' ^- S*' '• ^^• 

(x) Downing -v. Falmovih Sewerage (») Williams v. Bird (1890), 34 

Board, supra ; and see Re Wills, ^ol. Jo. 347, C. A. 
[1892] 3 Ch. 201, at p. 208, per (6) [1892] 3 Ch. 201, at p. 207. 



PRAGTICE 157 

greater care than making orders for discovery and inspection 
of documents. The old practice of the Court of Chancery 
was limited to cases with which the Chancery Courts were 
familiar, such as breaches of trust where all the documents 
were in the possession of a trustee, and the cestui que trust 
knew nothing about the matter; and in that class of case 
the practice of the Court of Chancery was admirable and 
without it it would have been impossible to administer justice. 
But the tendency to extend the power of the Court to order 
discovery in cases of a totally different character ought to 
be very carefully checked and certainly not encouraged. 
" Nowadays a man cannot run over another in the street 
without there being an application for an af&davit of documents. 
An undue extension of an old and just principle has given 
rise to enormous expense and great oppression." 

In Doivning v. Falmouth United Sewerage Board (e), an 

action to restrain a nuisance from sewerage works, Mr. Justice 

Chitty said : " The result of the rule (as to the power to 

require an affidavit of documents) as it stands now is that the 

Court or judge has a discretion. The Court may either refuse 

or adjourn the application or may, in the exercise of its 

discretion, Umit the order to certain classes of documents and 

so forth. Without going through the exact words of the rule 

it is sufficient to say that it gives a discretion to the judge 

which he must exercise in each particular case. ... I quite 

agree that discovery is very valuable in proper cases whether 

by interrogatories or otherwise, or by affidavit of documents, 

it limits the expense, because sometimes the parties are, by 

means of the discovery, enabled to restrict their evidence to 

certain points, and they have enough on the documents or in 

the answers to interrogatories which have been obtained from 



(c) (1887), 37 Oh. D. 235; 
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the other side to support the case without further evidence. 
These considerations have no application to the present case. 
I can find no ground, therefore, on which I should in exercise 
of my discretion accede to the application." On appeal it was 
held that Mr. Justice Chitty was right in considering that 
as the question in the action was nuisance or no nuisance 
there would he no use in a general production of documents, 
but the Court of Appeal held that certain affidavits which had 
already been used on an application for injunction might be 
looked at on the question whether there was sufficient reason 
to suppose that there were no documents the production of 
which would be any use, and an order was made for an 
affidavit of documents limited to certain documents referred to 
in these affidavits. 

The affidavit of documents. — ^Where a party has been 
ordered to give discovery of documents he must comply with 
the order by making an affidavit which in form should closely 
follow that provided in the Appendix to the Eules of the 
Supreme Court (<?). He must state on oath: (1) what docu- 
ments relating to the matters in question in the cause or 
matter are in his possession or power; (2) whether the 
objects to produce any of these documents for inspection and 
if so on what grounds ; (3) what relevant documents he has had 
in his possession or power relating to the questions at issue in 
the cause or matter, when they were last in his possession or 
power, what has become of them since then and in whose 
possession they now are; (4) that he has not nor has he 
ever had (e) any other document relating to the question at 



(d) Appendix B, No. 8 ; Anon., and if omitted a further affidavit 
[1786] W. N. 39; Wagstaffe v. may be ordered. Wagstaffe v. 
Anderson, Moss and Michael ( 1 878), Anderson, Moss and Michad, supra ; 
39 L. T. 332. Gardner v. Irvin (1828), 4 Ex. D. 

(e) These words are important, 49, 53, C. A. 
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issue in the cause or matter in his possession or power, nor 
are there any such documents in the possession custody or 
power of any agent of his or of any other person on his 
behalf. The documents must be set forth in two schedules. 
The first schedule includes all the documents that are in the 
possession or power of the deponent and is divided into two 
parts of which the first contains all the documents he is 
willing to produce and the second part all those documents he 
objects to produce. The second schedule contains all the 
documents that have been but are not at the time of making 
the affidavit in the possession or power of the deponent. 

The documents must be described and identified in a 
manner that will enable an order for their production to be 
enforced if such an order is made (/). If the documents are 
not numerous the best course is to set out each one separately 
and number them in the margin of the schedule. If they are 
numerous but of the same class or description, such as letters 
between the same parties, it is not necessary, nor is it the 
practice in the King's Bench Division, to number and describe 
each document separately, but they may be described as being 
" tied up in a bundle marked A and numbered consecutively 
1-50 and installed by me " (g), or in some similar manner (h). 
Such descriptions as " certain letters, documents, etc." (i), or 
" certain letters tied up in a bundle marked A " (k), or 

{/) Taylor v. Batten (1878) 4, (g) Taylor v. Batten, supra; 

Q. B. D. 85, C. A. ; Bristol Corpora- Morris v. Edwards (1890), 15 App. 

Hon V. Cox (1884), 26 Ch. D. 678, ^^^ g^g 
681 ; Budden v. Wilkinson, [1893] 

2 Q. B. 432, C. A. ; Price v. Price. W Bewicke v. Graham (1881), 

(1879), 11 Ch. D. 163 ; Fortescue v. 7 Q. B. D. 400, C. A. ; Kain v. 

Fortescue (1876), 34 L. T. 847; farrer (1877), 37 L. T. 469. 



Gardner v. Irvin (1878), 4 Ex. D. 
49 ; Ledividge v. Mayne (1877), 11 
I. R. Eq. 463. (k) Fortescue v. Fortescue, supra. 



(i) lb. 
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" certain correspondence " (I), are as a rule not sufficiently 
particular. 

In the Chancery Division, however (and possibly strictly 
in all divisions), the documents must be set out in bundles 
and scheduled and numbered in such a way, and specified by 
their numbers, that the opposite party may ask for those he 
wants to see(m). It has been said that "you must not only 
make up the documents in bundles but you must describe 
what the bundles are, e.g., a bundle of letters from A to B, and 
you must identify each document by marking it specially . . , 
you must mark each one and identify it in such a way that the 
opposite party can say, ' I require that particular docu- 
ment ' " (n). On the other hand, it has been considered more 
recently that as the authorities at present stand a party may 
be able to claim privilege in the Chancery Division for a 
number of deeds which are simply described as a bundle of 
documents numbered and marked with some distinctive 
mark (o). 

It may be that a less degree of particularity wiU suffice ia 
the case of documents for which exemption from production 
for inspection is claimed than for documents which the 
party does not object to produce (p). If the documents are 
described and identified so that production can be enforced if 
ordered, it is not necessary to give such a description as will 



(I) Gardner v. Irvin, supra ; Price (j,) Compare Taylor v. Batten 

V. Price, swpra. (1878), 4 Q. B. D. 85, C, A. ; 

(m) Walker v. Poole (1882), 22 Badden v. Wilhinson, [1893] 2 Q. b! 

Ch. D. 835, 836 ; Hill v. Hart- 432, and Gardner v. Irvin (1878)! 

Davis (1884), 26 Ch. D. 470, C. A. 4 Ex. D. 49, C. A. (where privilege 

(n) Cooke v. Smith, [1891] 1 Ch. was claimed) with HiU v. Hart- 

509, at p. 522, per Kay, L.J. Davis (1884), 26 Ch. D. 470, C. A. ; 

(o) Milhank v. Milhank, [1900] and Cooke v. Smith, [1891] 1 Ch. 

1 Ch. 376, C. A., per Lindley, L.J., 609, 522, C. A. (where privilege was 

at pp. 383, 384. not claimed). 
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enable the other party to discover indirectly their contents or 
to test the truth of the claim for privilege {q). 

If the documents are set out at unnecessary length the 
affidavit may be ordered to be taken off the file (r), and the 
party filing it ordered to pay the costs caused by it (s). 

Objections to produce documents. — Where the party objects 
to produce for inspection any of the documents referred to in 
his affidavit he must so state in his affidavit and must give 
particulars of the grounds on which he so objects, and verify 
the grounds. It is not enough simply to state that a particular 
document is privileged (t). Thus, if the ground relied upon is 
professional privilege the affidavit should state that the docu- 
ment is a privileged communication of a confidential character 
passing between the deponent and his soUcitor for the purpose 
of getting legal advice (m). So if the deponent objects that the 
documents are not in his sole possession or power but are 
held by bim jointly with some other person not a party to the 
cause or matter, the affidavit must show the nature of such 
joint possession in such a way as to satisfy the Court {v), 
though it is no part of his duty to endeavour to obtain the 
consent of the other party, and he need not so state [x). In 



(j) Gardner v. Irvin, supra; (1880), 5 Ex. D. 108, C. A., at 

Taylcyr v. Oliver (1876), 34 L. T. pp. 112, 113; Kain v. Farrer 

902 ; Kain v. Farrer (1877), 37 (1877), 37 L. T. 469 ; but see as to 

L. T. 469, 470 ; Taylor v. Batten, this last case, Hennessy v. Wright 

ewpra. (1888), 21 Q. B. D. 509, 522, 523 ; 

(r) Walker v. Poole (1882), 21 Forman v. Nevill (1844), 14 L. J. 

Ch. D. 835 ; Hill v. HaH-Davis (CH.) 33. 

(1884), 26 Ch. D. 470, C. A. ; Bolton (u) O'Shea v. Wood, [1891] P. 286, 

V. Natal Land and Cokmizaiion Co., C. A. 

W. N. (1887), 143, 178, C. A, (v) Bcwill v. Cowan (1870), 5 

(«) lb. Ch. App. 495. 

(«) Gardner v. Irvin (1878), 4 (x) Kearsley v. Phillips (1883). 



Ex. D. 49, C. A. ; Webb v. East 10 Q. B. D. 465, C. A. 



B.D. 



U 
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the case of documents tending to criminate it is sufficient to 
state that they may have that effect (z/). 

Claim to seal up part of document.— Where part or parts 
only of a document or some of the entries in a book is ot are 
relevant, the party giving the discovery may either disclose 
in his affidavit such part or parts only or he may disclose 
the whole and state his belief that such-and-such part or parts 
of entries are relevant and claim to seal up the rest of the 
book or documents (z). So also where parts of a document 
are privileged from production the party giving the discovery 
may claim to seal up such parts provided he states that they 
are privileged and verifies the claim for privilege in the way 
already stated (a). 

The affidavit should state what has been done in the way 
of examination of the book or document, who has made the 
investigation or upon whose investigation the deponent is 
relying, and if he did not make it himself he ought to pledge 
his oath to the belief that nothing sealed up is relevant or 
unprivileged, but the affidavit clauning to seal up irrelevant 
matter need not state positively that no sealed-up portion 
relates to the matters in question (b). 

Where a fiduciary relationship exists between the parties 
such as trustee and cestui que trust, the trustee may be 
allowed to seal up entries which he can swear relate to speci- 
fied private matters (c). 

Where actual sealing up would interfere with the party's 



(y) Lamb v. Munster (1882), 10 Forshaw v. Lewis (1855), 10 Exch, 

Q. B. D. 1, 10. 712. 

(iz) KetUewdl v. Barstow (1872), („) jj, 
7 Cai. App. 686; Be Pickering, 

Pickering V. Pickering (1883), 25 ^^ ^'^'^ J- ^f'^"^'' "^P""' ^* 

Ch. D. 247, C. A.; Jones v. P- 605. yer Fey, L.J. 

Andrews (1888), 58 L. T, 601, C, A, ; (c) Pickering v, Pickering, supra. 
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business or be oppressive covering up, upon oath, of the 
irrelevant or privileged parts is sufficient (d). Where sealing 
up or covering up is impossible it is doubtful whether the 
party must produce the whole (e) or none (/). If the claim 
to seal up is not made in the original affidavit of documents 
it may be made in a subsequent separate affidavit (g). 

The Court has power to unseal documents in respect of 
which the abjection to discovery is based on the ground of 
irrelevancy in order to determine whether the objection is 
weU founded (h), but the fact that some portions of a book or 
document have been wrongly sealed does not justify an order 
for general unsealing (i). 

Where an officer of a company which is a party to an 
action has been ordered to give discovery or documents on 
behalf of the company, the affidavit must be full and comprise 
aU documents in the possession or power of the company 
or its directors or officers, whether privileged or not, though 
any valid claim of privilege can be raised in the affidavit (k). 

If a plaintiff has on the application of one of several 
defendants been ordered to make and has made an affidavit 
of documents, he wiU not generally be ordered to make 
another affidavit on the application of another defendant (Z). 
Where there is more than one party to give the discovery 
each must make a separate affidavit or all must join in a 
joint one. If they join in a joint one they must deal with 
the documents that they or any one of them have or have had 

(d) Graham v. SutUm, [1897] 1 (h) Ehrmann v. Ehrmann, [1896] 
Cai. 761. 2 Ch. 826, 

(e) Carew-v. White (1842), 5Beav, (i) Jones v. Andrews, supra. 
172. (jfc) Clinch v. Financial Corpora- 

(f) Churton v. Frewen (1865), fo'ow (1866), L. R. 2 Eq. 271. 

12 L. T. 105. (I) Pardy's Mozambique Syndicate, 

(g) Talbot v. Marshfidd (1865), Ltd. v. Alexander, [1903] 1 Ch. 191, 
L. R. Eq. 6. 195, 196. 
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in their possession or power or in the pessession or power 
of any one of them (m). 

It is not necessary to take an office copy of the affidavit 
of documents ; the copy delivered to the- party requiring the 
discovery is sufficient to be used in Court as against the party 
making the discovery (w), but the copy actually delivered 
should be in Court (o). 

If after the affidavit of documents has been filed a docu- 
ment is discovered which should have been included in it, 
it is the duty of the party giving the discovery to give full 
information to the opposite party either by way of a supple- 
mentary affidavit or by notice {p). 

How far affidavit of document is conclusive. — It is a general 
rule that the statements in the affidavit of documents are 
conclusive and must be accepted by the party requiring the 
discovery as true with regard to what documents are or have 
been in the possession or power of the party giving the 
discovery (g^), with regard to the relevancy of any docimient (r), 
and with regard to the grounds stated in support of a claim 
for privilege from production for inspection (»). 

(m) Fendall v. O'Cmndl (1885), (1886), 2 T. L. R. 630 ; A.-G. v. 

29 Ch. D. 899, C. A. Castleford Local Board (1872), 27 

(to) B. S. C. ; 0. 65, r. 27 (54). L. T. 644 ; WeBtminster Brymbo 

{o) Leslie v. Cave (1886), 31 Coal and Coke Co. v. Clayton (ISU), 

SoL Jo. 11. 9 L. T. 534 ; Imperial Land Co. of 

{p) Mitchell V. Darley Main Col- Marseilles v. Masterrmn (1873), 

liery Co. (1884), 1 Cab. & Gl. 215. 29 L. T. 559, C. A. ; Welsh Steam 

(g) Gardner v. Irvin (1878), 4 Coal Collieries, Ltd. v. Qashdl 

Ex. D. 49, C. A. ; Jones v. Mmte (1877), 36 L. T. 352, C. A. 

Video Gas Co. (1880), 5 Q. B. D. (r) Bvdden v. Wilkinson, [1893] 

556 C. A. ; Compagnie Financiere 2 Q. B. 432, C. A. ; Mogul Steam- 

du Pacifique v. Peruvian Guano Co. ship Co. v. MacGregor Gow & Co. 

(1882), 11 Q. B. D. 55, C. A. ; Hall (1886), 2 T. L. B. 752 ; Hastings 

y. Truman, Hanbury and Co. {18S5), Corporation v. Ivall (1873), 8 Ch. 

29 Ch. D. 307, 319, C. A. ; Norton App. 1017. 

and Co. v. Lam^ost, Holt and Co. (a) Betoicke y, Qrdham (1881), 
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The party seeking the discovery cannot, either with a view 
to obtain a further affidavit of document^, or for the purpose 
of procuring inspection of documents for which privilege is 
claimed, adduce evidence by affidavit or otherwise to show that 
the affidavit is insufficient or incomplete or the statements 
made in it are untrue {t). Nor as a rule will he be allowed to 
interrogate for those purposes {u), though under special 
circumstances an interrogatory as to a specified , document 
or documents may sometimes be allowed {x), e.g. where there is 
an issue as to a particular document which prima facie ought 
to be in the possession of the party giving the discovery ; but 
ak prima facie case must be shown before such an interrogatory 
will be permitted, and it should be made the subject of a 
special application (y), A general roving interrogatory will 
not be allowed (z). 

But where it can be shown from the affidavit of documents 
itself, or from the documents referred to in it, or from 
admissions made in the pleadings of the party giving the 
discovery, that there is reasonable ground for supposing that 

7 Q. B. D. 400, C. A. ; Bvlman and Collieries, Ltd. v. Gaskell (1877), 

Dixon V. Young, Eblers and Co. 26 L. T. 352, C. A 

(1883), 49 L. T. 736, C. A. ; Lydl v. (a) Nichoa v. Wlieder (1886), 17 

Kennedy (1884), 27 Ch. D. 1, C. A, Q. B. D. 101, C. A. ; Evil v. 

at p. 19, per Cotton, L.J., ; Budden Truman, Hanhury and Co., supra. 

V. Wilkinscm, supra ; Frankenstein (x) lb. ; Jones v. Monte Video 

v.Oavin'sCyde Cleaning Go.,[\.2QT\ Co., swpra, at pp. 658, 559 ; Taylor 

2 Q. B. 62, C. A. V. Batten (1878), 4 Q. B. D. at p. 89, 

C. A. ; Catt v. Tmirle (1877), 22 

(J) Gardner v. Irvin, supra ; Jones L. T. 755. 

V. Monte Video Oas Co., supra ; (y) Hall v. Truman, Hanhury & 

Compagnie Financiere du Pacifique Co., supra, at pp. 320, 321 ; Jones v. 

V. Peruvian Quano Co., supra ; Monte Video Co., supra. 

Jlfom'sv.£^rf««ir(fe(1889),23Q.B.D. (z) Edison and Swan United 

287, C. A.;(1890), 15App.Cas. 309; Electric Light Co. v. Holland and 

TayUyr v. Batten (1878), 4 Q. B, D. JahlocMoff General Electricity Co., 

85, C. A. ; Wdsh Steam Coal [1888] W. N. 31, C. A. 
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he has or has had other relevant documents in his possession 
than those disclosed in the affidavit of documents, a further 
affidavit may be ordered on the ground of omission (a). In 
some cases inconsistencies in other affidavits filed by the party 
giving the discovery (b), and possibly admissions contained 
in documents other than the pleadings, may be sufficient 
material upon which to order a further affidavit, but as a 
general rule the grounds must be founded upon one or more 
of the reasons mentioned above. 

Again, if the affidavit filed in pursuance of the order is 
insufficient in point of form, or if it omits to deal with any of 
the classes of documents required to be included in it, or if 
the documents disclosed are insufficiently described, the party 
who obtained the order maj apply for a further and better 
affidavit. 

The application for a further and better affidavit is made 
to the Master in Chambers by notice under the summons 
for directions. No affidavit can be used in support. 

So also where the Court is reasonably certaiu from the 
whole affidavit of documents or from the nature of the case 
itself, or from the nature of the documents themselves, or 
from admissions made in his pleadings or in any other 
affidavit that the party giving the discovery has erroneously 

(a) Kent Coal Concessions v. v. Pitt (1868), 3 Ch. App. 809 »" 

Duguid, [1910] A. C. 452 ; Jones v. Saull v. Browne (1874), L. R. 17 

Monte Video Qas Co., supra ; Hall Eq. 402. 

V. Truman, Hanhury and Co., (6) A.-O. v. Castteford Local 

supra ; Welsh Steam Collieries Co., Board (1872), 27 L. T. 644 ; West- 

Ltd. V. Oaskell, supra ; Lyell v. minster Brynibo Coal and Coke Co. 

Kennedy, supra ; Jones v. Andrews v. Clayton (1864), 9 L. T. 534; 

(1888), 58 L. T. 601, C. A. ; York- Hastings Corporation -v. Ivall {1813), 

shire Provident Life Assurance Co. 8 Ch. App. 1017, See also Morris 

V. OilbeH, [1896] 2 Q. B. 148, 155, v. Edwards (1889), 23 Q. B. D. 

C. A, ; Noel v. Noel (1863), 1 287, C. A., per Lindley, L.J., at 

De G. J, & Sm. 468, C. A. ; Wright p. 293. 
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represented or misconceived the nature and effect of the 
privilege claimed, or of the documents themselves, the Court 
may make an order for production of the documents for 
inspection though privilege is claimed (c). But the Court 
•will not speculate upon such misrepresentation or misconcep- 
tion and will accept the affidavit as conclusive unless it is 
made clear that the oath of the party cannot be relied on {d), 
and as a rule before proceeding to order inspection the Court 
will allow the party resisting the discovery to make a further 
affidavit to protect the document if he can (e), though pro- 
duction is sometimes ordered without giving the party this 
opportunity (/). 

In Compagnie Financiere et Commerciale du Pacifique 
V. The Peruvian Guano Co. (g), the plaintiff company sued 
the defendant company for breach of contract, the defence 
being that no contract had been concluded and that only 
negotiations had taken place between the parties. The 
defendants having obtained an order for an affidavit of 

(c) Combe v. London Corporation [e] Minet v. Morgan (1873), 8 

(1842), 6 Jut. 57, affd. (1845), 10 Ch. App. 361 ; Kain v. Farrer 

Jut. 57 ; A.-G. v. Emerson (1882), (1877), 37 L. T. 469, 471 ; Taylor v. 

10 Q. B. D. 191, 198, 203, 204, C. A., Batten (1878), 4 Q. B. D. 85, C. A. ; 

where the party's answers to Kennedy v. Lyell {1883), 8 A^'p, Csi3, 

interrogatories were looked at ; 217, 229. 

Bobert, y. Oppenhenn (1884), 26 ^ _^_ ^_ ^^^^^ ^^ 

Ch.D 924,C. i.; Franlcenste^nv, j^^/'ch. 154 ; Ponsonby y. Hartley, 

Gamn's Cycle Clyvng &c Co., ^_ j^_ ^ ^ ^^^ ^^^ 

[1897] 2 Q. B. 62 C A ; Eey y. ^ •• ^^ ^ ^_ 33 

Be la Hey [1886] W. I^- 101. C- A ; ^^^^ J J ^^^^^^ -^ 
Lyell V. Kennedy (No. 3) (884), 27 . ^^^^^ ^^^^^ ^^^ ^^^^_ ^^^ ^^^^^ 

Ch.J).l, ^tvv. 20-23 ;Bulrmnand ^^^^^^^^^ ^^ ^aj^^^ ^. Herbert 

Dixon V. Young, Eblers and Co., ^^ ^ ^ ^9g . 

(1883), 49 L. T. 736, C A. J^^^ JJ ^^ ^^^^^^^ , j^_ T_ 

id) Boberts v. Oppenheim, svpra ; 

Janes v. Andrews (1888), 58 L. T. *^'- 

601. (?) (1882), 11 Q. B. D. 55. 
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documents, the plaintiffs set out, amongst others, their minute 
book, which referred to certain documents and letters, the entries 
as to these documents and letters being of a date subsequent 
to the alleged breach of contract. They did not set out the 
documents and letters themselves. The defendants claimed 
a further and better affidavit from the plaintiffs setting out 
the documents and letters above mentioned, on the ground 
that they might show that after the alleged breach the parties 
were still negotiating, and might tend to disprove the plaintiff's 
allegation that a contract had been concluded. It was held 
that the plaintiffs were bound to make a further affidavit. 
In this case it was successfully contended that from the 
documents referred to in the affidavit of documents itself it 
could be reasonably shown that documents existed in the 
possession or power of the party which were material or 
relevant to the question in dispute in the action. 

In The Mogul SS. Co. v. MacGregor Gow d Co., and 
others (h), an action by a company of shipowners against a 
number of principal firms or companies of shipowners in 
London, in effect for "boycotting" the plaintiffs' firm, a 
number of documents were scheduled by the defendants in 
a second affidavit of documents, production of which was 
resisted on the ground that according to the best of their 
knowledge, information and belief the documents did not 
relate to the matters in dispute. It was argued for the 
plaintiffs that the documents having been scheduled they 
must be taken to be relevant, but the Court held that on the 
authorities they could not make any order for production in 
the face of the positive affidavit that they were not relevant, 
though one of the members of the Court suspected they were 
relevant. 

In Corporation of Hastings v. Ivall (i), an action to restrain 
{h) (1886), 2 T. L. R. 762. (i) (1873), 8 Ch. App. 1017. 
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the defendant from depositing earth and stones on the 
beach at Hastings, the plaintiffs claimed protection for docu- 
ments disclosed in their affidavit of documents on the ground 
that they were evidence of their own title, and did not 
support the case made by the defendant, save that, in certain of 
the corporation accounts, which were specified, there were books 
containing items relating to former actions, which it was 
alleged by the defendant showed that the foreshore was not 
vested in the plaintifis but belonged either to the Crown or 
to a third person. The defendant took out a summons for 
the production of various documents in respect of which 
privilege was claimed and an order was made by the judge 
of first instance for production. On appeal it was held that 
an order for production ought not to be made at once, but 
that the plaintiffs ought to be allowed to file a further affidavit 
setting out more precisely the privilege claimed. 

In Bewicke v. Graham (k), the defendants alleged in their 
affidavit of documents that they had documents, numbered 
and tied up in a bundle and initialed, but " that they relate 
solely to the case of the defendants and not to the case of 
the plaintiff, nor do they tend to support it, and they do not 
to the best of our knowledge, information and belief contain 
anything impeaching the case of the said defendants, where- 
fore we object to produce the same and say they are privileged 
from production." It was held by the Court of Appeal 
that the affidavit was conclusive against the plaintiff seeking 
inspection. 

The principle which is generally applied to cases where 
privilege is claimed on the ground that the documents relate 
to the title of the defendant was laid down by Lord Justice 
Knight Bruce in Combe v. Corporation of London (l), as 



{k) (1881), 9 Q. B. D.. 400. (1) (1842), 1 Y. & C. 631, at p. 651. 
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follows : " If it be with distinctness and positiveness stated 
in an answer that a document forms or supports the defen- 
dant's title and is intended to be or may be used by him in 
evidence accordingly, and does not contain anything impeach- 
ing his defence or forming or supporting the plaintiff's title 
or the plaintiff's case ; that document is, I conceive, protected 
from production unless the Court sees upon the answer itself 
that the defendant erroneously represents or misconceives its 
nature. But where it is consistent with the answer that 
the document may form the plaintiff's title or the plaintiff's 
case, or may contain matter supporting the plaintiff's title 
or the plaintiff's case, or may contain matter impeaching the 
defence, then I apprehend the document is not protected ; 
nor, I apprehend is it protected if the character ascribed 
to it by the defendant is not averred with a reasonable and 
sufficient degree of positiveness and distinctness." 

In Attorney-General v. Emerson (m), an information on 
behalf of the Crown on the revenue side of the Queen's Bench 
Division, a declaration was sought that Her Majesty the Queen 
was seized in her demesne as of fee of a part of the foreshore 
and that the defendants might be restrained from disturbing 
her officers in the possession of the foreshore. The defendant 
claimed, as lord of the manor, the whole of the foreshore. In 
his answer to one of the interrogatories administered the 
defendant set forth, inter alia, certain documents, the pro- 
duction of which he objected to on the ground that they 
related exclusively to his own title, that none of them related 
to or tended to support the alleged title of the Crown. An 
order was made that he should produce them for inspection, 
and on appeal this order was upheld on the ground that 
the Court was reasonably satisfied that the defendant had 



(m) (1883), 10 Q. B. D. 191, C. A. 
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made some mistake or misconceived the effect of the docu- 
ments when he said they could not have the effect of tending 
to support the plaintiff's title or impeach his own. Lord 
Justice Brett in adopting the test of Lord Justice Knight 
Bruce in Covibe v. Coi-poration of London, considered that the 
Court might not only regard the answer itself but other 
admissions and documents produced to the Court, and said : 
" That if from these the Court could see with reasonable 
certainty that the party cannot be trusted when he swore in 
the proper form the Court would not give effect to his oath 
as to the value and effect of the documents but would act 
upon its own view of them." 

In Roberts v. Oppenheim (w), the plaintiffs claimed the 
freehold of certain houses and the soil of a forecourt ia front 
of those houses and sought a declaration of their title to the 
soil of the forecourt and an injunction to restrain the de- 
fendant from trespassing upon it. In their statement of 
claim they referred to certain documents of title as showing 
their title. The defendant alleged that the forecourt was 
pubKc property. In their affidavit of documents the plaintiffs 
objected to produce certain documents, includiog the docu- 
ments of title mentioned above, on the ground that they 
related exclusively to their own title, and did not tend to 
prove that of the defendant. The defendant took out a 
summons asking that, notwithstanding the objection, the 
plaintiffs might be ordered to produce them. The judge of 
first instance held that the affidavit (subject to slight amend- 
ment) was conclusive, and refused production, and this view 
was supported by the Court of Appeal on the ground that 
they ought not to speculate in order to get rid of the pro- 
tection claimed, and ought to accept the affidavit as conclusive 



(n) (1884), 26 Ch, D. 724, C. A. 
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unless they could see distinctly that the oath of the party 
could not be relied on. 

In Frankenstein v. Gavin's Cycle Cleaning, dc., Co. (o), an 
action for alleged misrepresentation on the prospectus of a 
company where the statement complained of was that 12,500 
persons had enrolled themselves as annual subscribers to the 
company, the defendants stated in their affidavit of documents 
that they had in their possession 12,500 applications by 
persons wishing to be enrolled as annual subscribers to the 
company, but that they objected to produce them on the 
ground that they were part of the evidence supporting their 
case, and did not support or tend to support the plaintififs 
case, and contained nothing impeaching the case of the 
defendants. The plaintiff applied for an order for inspection 
of these applications, and obtained it from the master at 
chambers. The master's order was reversed by the judge at 
chambers, and on appeal the Court held that the affidavit 
was conclusive unless the Court were reasonably certain that 
the allegation in it had nothing to do with the plaintiff's case 
but supported the defendant's case alone was not true, and 
that so far from that being the case the Court felt convinced 
that the allegation was true. 

Application for production of specified docvments 

Another rule enables a party, in some cases, to attack his 
opponent's affidavit of documents and obtain an order for a 
further affidavit as to particular documents. 

The Court or judge may, on the application of any party 
to a cause or matter, at any time, and whether an affidavit 
of documents shall or shall not have already been made, 



(o)[1897]2Q. B. 52,C. A. 
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make an order requiring any other party to state by affidavit 
whether any one or more specific documents, to be specified in 
the application, is or are or has or have at any time been in 
his possession or power, and if not then in his possession, 
when he parted with the same and what has become thereof. 
Such application must be made on an affidavit stating that 
in the belief of the deponent the party against whom the 
apphcation is made has or has at some time had in his 
possession or power the document or documents specified in 
the application, and that they relate to the matters in question 
in the cause or matter or to some of them (p). 

This sub-rule enlarges the power of the Court to order 
discovery (q), especially in cases where the general principle 
that an affidavit of documents is conclusive applies. But it is 
confined to cases where the applicant is able to specify in his 
affidavit some one or more specific documents. No order can 
be made unless the appHcant can do this, and the order 
made, if any, must be confined to the particular documents 
so specified (r). It is not sufficient to state that the opponent 
has in his possession a class of documents, such as correspon- 
dence between particular parties, or books> or entries in books, 
or telegrams from A. to B., between certain years («). The 
particular document or documents must be named and speci- 
fied so that it or they can be identified (t). Moreover, the 
affidavit must show that in the belief of the deponent such 
documents actually are or have been in the party's possession 

(j)) B. S. C. ; O. 31, r. 19a (3). [1911] W. N. 34 ; Graves v. Heme 

(g) Kent Coal Concessions v. fnann and Armstrong, [1901] 18 

Duguid, [1910] 1 K. B. 915, C. A., ^ ^ R 115 

affirmed in H. L., [1910] A. C. 452. " ' " 

(r) White V. Spafford, [1901] 2 ^'' "' 

K, B 241 C. A ; HunUey Brothers (0 Buntley Brothers v. Back- 



V. 



Bachworth Collieries (Ovmera), worth Collieries (Owners), supra 
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and have a bearing on the point in dispute (m), A mere 
general affidavit based on a priori reasoning asserting that the 
appUcant has reason to believe that correspondence must 
have passed, or that books or other documents exist, will not 
suffice (z). For the purpose of an application under this rule, 
if a letter scheduled to an affidavit of documents or produced 
by a party refers to another letter, that other letter is prima 
facie relevant, and the onus of showing that it is not relevant, 
or that it is privileged lies on the party making the affidavit 
of documents or producing the letter (y). 

The application under this rule is made by notice under 
the summons for directions to a master in chambers {z). It is 
sometimes contended that the affidavit in support of the 
application must state the grounds of the applicant's belief as 
to the existence of the particular documents specified in it, 
but in view of the words of the rule it is submitted that this 
is not necessary. A prima facie case of relevancy and 
possession must be made out, but if made out is sufficient to 
entitle the applicant to the order (a). 

Power of the Court to inspect 

Still another rule mitigates to some extent the general 
principle that the affidavit of documents is conclusive as to 
the grounds on which privilege from production for inspection 
is claimed in it. It is provided that where, on an application 

(u) Oravea v. Hememann and Forms, 255 ; for form of affidavit 

Armstrong, supra. in support, CMtty's Forms, 256 ; 

M J5_ form of order, Chitty's Forms ; form 

of affidavit in compliance with the 

iy) Ormerod, Orierson and Co. v. order of mode, Chitty's Forms, 255. 

St. George's Ironworks (1906), 95 („) Ormerod, Gnerson and Co. v. 

L. T. 694. gf^ George's Ironworks, supra, at 

(«) For form of notice see Chitty's p. 696, 
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for an order for inspection, privilege is claimed for any docu- 
ment, it shall be lawful for the Court or a judge to inspect the 
document for the purposes of deciding as to the vahdity of the 
claim (5). 

The object of the rule was to get rid of the fetters imposed 
by the old practice and to give power to determine at once 
whether the objection sought to be raised was well founded (c). 

The rule applies to any ground on which production for 
inspection is sought to be resisted, e.g., a claim to seal up 
parts of documents on the ground of irrelevancy (d), but the 
power of the Court to inspect for the purpose of deciding on 
a claim of privilege does not apply unless the document is in 
the possession or under the control of the party from whom 
the inspection is sought (e). 

The party applying for an order for inspection under this 
rule should give notice to the opposite party to have the 
documents in chambers at the hearing of the application for 
inspection by the master if the apphcation is granted (/). 

Before -the rule was made the judge would sometimes at 
the desire of the parties inspect the documents and if he did 
so his decision was not appealable (g). But this would seem 
not to be so now under the rule. 



(6) R. S. C. ; O. 31, r. 19a (2). p. 386 ; and for a case before the 

(c) Ehrmann v. Ehrmann (No. 2), rule, see Lafone v. Falkland Island 

1896, 2 Ch. 826, at p. 828, per Co. (1857), 27 L. J. (ch.) 25. 

Stieung, J. For cases where the (d) Ehrmann v. Ehrmann, supra, 

rule has been discussed, see Vetter v. (e) Wilkinson t. Wilkinson (not 

Schrieber (1888), 53 J. P. 39; reported), per Channell, J., in 

Williams v. Qudirada Railway Land Chambers. 

and Copper Co., [1895] 2 Ch. 751, (/) For form of notice see 

757, per Kekbwich, J. ; Milbank v, Chitty's Forms, 260. 

Milbank, [1900] 1 Ch. 376, C. A., (g) Bustros v. White (1876), 1 

per Vaughan-Williams, L.J., at Q. B. D. 423. 427, C. A. 



CHAPTEE VIIIa 

Discovery of Documents 

CANADIAN NOTES 

Order for production of documents 

Wheeb a party has obtained an order for discovery of docu- 
ments the adverse party must within ten days after the service 
thereof make discovery on oath of the documents which are or 
have been in his possession or power relating to any matters in 
question in the action and deposit the same with the proper 
officer for the usual purposes, and such party shall make dis- 
covery and produce and deposit the documents accordingly 
without further notice (Con. Rule 464). The order may be 
served on the solicitor (Con. Eule 529). Con. Rule 477 apphes to 
discovery of documents and inspection thereof, but should only 
be appUed in special circumstances {Gushing Sulphite Fibre 
Co., Ltd. V. Gushing (No, 3), 2 N. B. Eq. 469). 

Affidavit on production 

The affidavit to be made by a party against whom an order 
for production has been made shall specify which, if any, of 
the documents therein mentioned he objects to produce and 
may be according to Form No. 1 in Appendix I. (Con. Rule 
467). If the affidavit on production is made by an officer of 
a corporation under Con. Rule 468, it may be according to 
Form No. 2. 
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The nature and definite description of privileged documents 
must be set forth in the affidavit of documents {Gardner v. 
Irwin (1878), 4 Ex. D. 49 ; O'SUa v. Wood, [1891] P. 286 ; 
AinswortJi v. Wilding, [1900] 2 Ch'. 315 ; and Clergue v. McKay, 
3 0. L. E. 478 ; but see Hoffman v. Crerar (1897), 17 P. B. (404)), 
and the affidavit of documents should sufficiently identify 
documents referred to as to enable the Court to order their 
production [Gushing Sulphite Fibre Co., Ltd. v. Gushing (No. 2), 
2 N. B. Eq. 466), and material documents should be pro- 
duced or accounted for in the affidavit of documents {Evans v. 
Jaffray, 3 0. L. E. 327). 

An affidavit on production cannot be contradicted by 
controversial affidavit, but if from any source an admission of 
its incorrectness can be gathered the affidavit caimot stand 
{Savage v. Canadian Pacific By., 16 Man. E. 381), as where the 
officer of the defendants who made the affidavit on production 
was cross-examined upon it, and as a result made a second 
affidavit producing a number of documents for which he had 
claimed privilege in the first the examination on the first 
affidavit may be used to contradict the statement on the second, 
although there was no further examination {Savage v. Canadian 
Pacific By., supra), and where an affidavit of documents is made 
by an officer of a company any other examinable officer of the 
company may be examined upon it and his answers may be 
used to impeach the affidavit on an application to compel the 
filing of a further and better affidavit {Bain v. Canadian Pacific 
By. Co., 14 Man. B. 544), and if such last-mentioned officer on 
his examination states he does not know whether or not certain 
documents exist, which by the rules of the company should be 
in existence, he will be ordered to inquire and obtain the 
information necessary to enable him to answer fully and ex- 
plicitly {Bam V. Canadian Pacific By. Co., supra). 

The opposite party must be satisfied with an affidavit of 
documents made in the ordinary form unless he can show from 

E.D. N 
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admissions or former statements that there are other documents 
in his opponent's possession or power relating to the matters 
in question {Muvr v. Alexander, 15 Man. E. 108), to merely 
show that there are in the possession of the opposite party 
letters or other documents not mentioned in the affidavit which 
might contain relevant matter is not enough {Muir v, Alexander, 
15 Man. R. 103). 

In an action to recover for services alleged to have been 
rendered in finding a purchaser for defendant company's pro- 
perty, etc., application was made at chambers for an order that 
the defendants' answer on affidavit " stating what documents 
relating to any matter in question in this action are or have 
been in the possession of the defendants," etc. The applica- 
tion was dismissed. The applicants appealed when it was held 
that the order should have been allowed, it appearing that 
one of the defendants was a corporation, and must have under 
its control all records, proceedings, and correspondence, if any 
existed, relatiag to communications with the other defendant, 
and having regard to all the circumstances it was impossible to 
say that discovery was not necessary or helpful on the trial 
{Wood V. Dominion Lumber Co., 37 N. S. K. 250). 



CHAPTER IX 
Production of Doctjment fob Inspection 

The distinction between discovery by disclosure of the exist- 
ence of documents and discovery by means of inspection of 
documents has already been pointed out. The latter right, 
broadly speaking, means the right of a party, subject to certain 
exceptions, to have produced for his inspection, or that of his 
solicitors or agents (a), for the purpose of the cause or matter 
in which discovery is sought, every document in the possession 
or power of the opposite party or of his agent, present or past, 
which relates to any question in issue (b) in the cause or 
matter and is material or relevant to that cause or matter. 

As a rule the inspection must be by the party or his 
legal agent, but, in a proper case, inspection by a land agent 
may be allowed, even though he be a witness in the case (c), 
but it is contrary to the usual rule to aUow inspection by 
witnesses (d). So also, where a proper case is made out, 
inspection by a professional accountant appointed for the 
purpose, or by,any other expert, maybe allowed (e), or by more 

(a) Williams v. Prince of Wales Board (1871), 40 L. J. (CH.) 592. 

Life, etc.. Co. (1857), 23 Beav. 383 ; (d) Boyd v. Petrie (1868), 3 Ch. 

Costa Rica Bepvhlic v. Eslanger App. 818. 

(No. 2) (1875), 44 L. J. (ch.) 402, (e) Lindsay v. Gladstone (1869), 

C. A. L. R. 9 Eq. 132 ; Swansea Vale Rail, 

(&) PUnips V. Phittifs (1879), 40 Co. v. £«<««? (1866), L. R. 2 Eq. 274 ; 

L. T. 815, 821. DadsweU v. Jacobs (1887), 34 Ch. D. 

(c) A.-G, V. Wkitwood Local 278, 0. A. 
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than one person (/), though it is only in exceptional cases that 
this will be done, and ordinarily the term " agent " does not 
include such persons (g). 

The inspection sought must be solely for the purpose of 
the cause or matter and will not be allowed for collateral 
purposes (fe). It must relate to some question or issue in 
dispute in the cause or matter (i). In libel actions where justi- 
fication is pleaded, inspection of the plaintiffs books or docu- 
ments can be obtained only in respect of such specific facts 
or instances which the defendant has stated in his defence 
or particulars and upon which he rehes in order to prove his 
plea (j). In an action for specific performance of an agree- 
ment to take a lease a mere general challenge of the plaintiffs 
title by the defendant does not entitle him to production of 
documents relating to title, but if the defendant raises a par- 
ticular issue challenging the title in any particular respect he 
is entitled to production of documents bearing on that issue (it). 

The inspection sought must be material or relevant to the 
cause or matter (Z), but a document may be material or relevant 
to the cause or matter, though it relates only to questions as to 
damages (m). 

As will be seen more fully later, there are differences 

(/) Peru Republic v. Weguelin Brinsley (1866), 36 L.J. (CH.) 150. 

(1871), L. R. 30 Eq. 140. (i) Phillips v. Phillips, supra. 

(g) Bonnardet v. Taylor (1861), {j) Arnold and Butter v. Bottom- 

1 John and H. 383 ; Draper v. Man- ley, [1908] 2 K. B. 151, C. A. 

Chester, Sheffield and Lincolnshire (fc) Jones v. Watts (1890), 43 Ch. 

Rail. Co. (1861), 7 Jur. (n. s.) 86, D. 574, C. A. 

C. A. ; Coleman v. West Hartlepool (I) R. g. c. ; O. 31 rr. 14 15 • 

Harbour and Rail. Co. (1861), 5 L. T. Anderson v. Banh of British c'olum'. 

266- hia (1876), 2 Ch. D. 644, C. A., at 

(A) Richardson v. Hastings (1844), p. 656. 

7 Beav. 354 ; Williams v. Prince of (m) Papev. Lister (1891), L. R. 6 

Waies Life, &c., Co., supra; Re Q.B.242; LaddsY.Walihew{\%%^), 

Birmingham Banking Co., ex parte 32 W. R. 1000. 
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between the obligation to disclose the existence of documents 
in the possession or power of agents and the obhgation to 
produce documents for inspection which are in the possession 
or power of an agent, but it may here be noticed that the latter 
obligation is less stringent than the former (w). 

In an action for Hbel where the alleged libel consisted of 
allegations that the plaintiffs carried on their business in an 
improper manner, and were fraudulent stock and share dealers 
and persons who could not be trusted in business dealings, the 
defendant pleaded justification and delivered particulars of the 
plea, in which he alleged that the plaintiffs were not members 
of the London Stock Exchange, but were concerned in running 
a " bucket-shop," and that they did not carry on the ordinary 
and legitimate business of stockbrokers, but were entirely 
dependent for their profits upon the losses made by their 
customers. In a further set of particulars the defendant gave 
the names of, and extracts from, certain pamphlets on methods 
of money-making issued by the plaintiffs. In neither set of 
particulars did the defendant give any specific instance of the 
commission by the plaintiffs of any fraudulent or improper 
act, or the name of any person alleged to have been defrauded 
by, or to have suffered loss at the hands of, the plaintiffs. 
The defendant took out a summons for an order that he 
should be liberty to inspect the books of the plaintiffs for a 
certain period. This was granted to a considerable extent by 
the master in chambers, but on appeal to the Judge in 
chambers the master's order was reversed on the ground that 
the issues to be tried in the action were Umited to the matters 
referred to in the particulars, and that the defendant's claim 
for discovery must be limited to those matters (o). On appeal 



(m) See note (m), p. 180. shire Provident Life Assurance Co.v, 

(o) This was in reliance on York- QiCbert, [1895] 2 Q. B. 148, 
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to the Court of Appeal the decision of the judge in chambers 
was upheld. In giving judgment Lord Justice Kennedy said : 
" It appears to me that we could not accede to the appellant's 
contention without deviating from a settled and, I will add, 
as it appears to me, a right practice in the case of libel actions. 
The defence of the defendant Bottomley, broadly put, is ' I 
say that you have been carrying on, under the title of stock 
and share dealers, an illegitimate and dishonest business, and 
have been inducing people to deal with you by undue or 
grossly misleading statements as to your course of dealing 
and the advantages which will result to persons who will 
entrust their investments to you. I do not give any reference 
to any particular person who has dealt with you, or to any 
particular transaction in which you have been concerned, 
or to any particular document in your possession ; but I hope 
to find evidence in support of my justification by examining 
the entries in your books between January 1, 1906, and 
October 13, 1906.' I am of opinion that the allegation of a 
system of wrongdoing is a wholly insufficient basis for a 
claim to inspect the plaintiffs business books " (p). 

In Metropolitcm Saloon Omnibus Co. v. Hawkins (q), the 
defendant, la shareholder in the plaintiff company, was sued for 
a libel imputing insolvency to the plaintiff company. He was 
held by the Court of Exchequer to be not entitled, on the 
strength of such a general allegation, to inspection of the 
plaintiff's books. In giving judgment, Chief Baron Pollock 
said : " We cannot notice the defendant otherwise than as a 
person defending an action for libel — not as a partner or 
shareholder; and we ought to refuse him assistance just as 
we should refuse any other diefendant who libelled a merchant 



(p) Arnold and Butler -v. Bottomley, (q) 4 H. & N. 146. 
[1908] 2 K. B. 151, at p. 159. 
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by saying he was insolvent, and then asked for an inspection 
of his books in order to prove it. A merchant who is hbelled 
by a statement that he is insolvent, has a right to maintain an 
action, and the defendant has no right to say : ' Let me 
examine aU his affairs, for, if you do, I have some chance of 
proving that he is insolvent.' " 

In Yorkshire Provident Life Assurance Co. v. Gilbert (?•), 
Lord Justice Lindley sums up the law applicable to such cases 
as follows : " The defendant's right then is to have discovery 
of all matters relating to the questions in issue as narrowed 
by the particulars. I do not think in a libel action he is en- 
titled to get anything more. ... I think it would be a very 
bad precedent to suggest that a person can simply by libelling 
another obtain access to all his books and see whether he can 
justify what he has said or not." 

Modes of obtaining inspection. — Three ways are provided 
by the Eules of the Supreme Court for procuring the pro- 
duction of documents for inspection. (1) It is provided that 
it shall be lawful for the Court or a judge at any time 
during the pending of any cause or matter to order the pro- 
duction by any party thereto, upon oath, of such of the 
documents in his possession or power relating to any matter 
in question on such cause or matter as the Court or judge 
shall think right and the Court may deal with such documents, 
when produced, in such manner as shall appear just (s). 

This rule is rarely resorted to in practice as all the cases 
that now arise fall within the two other modes of obtaining 
production for inspection. The rule gives a discretion to the 
master as to whether he shall grant the discovery. He is not 
bound ex dehito justitice to do so(i). The Court may order a 



(r) [1895] 2 Q. B. 148. (t) Hope v. Brush, [1897] 2 Q. B. 

(s) E. S. C. ; O. 31, r. 14. 188, C. A. ; Crozatr. Brogden[1895), 
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plaintiff to produce to one of several defendants documents re- 
lating to the matters in question between the plaintiff and that 
defendant which the plaintiff has disclosed in an affidavit of 
documents which he has made in order to give discovery to 
another of the defendants, without it being necessary for the 
second defendant who is seeking discovery to make another 
application for it by applying for the plaintiff to make another 
affidavit of documents. But the order will allow the plaintiff 
liberty to withhold on oath or seal up such documeM^ as do 
not relate to the matters in question between the plaintiS, Eind 
the particular defendant (m). x^ 

(2) It is further provided that every party to a cause or\ 
matter shall be entitled, at any time, by notice in writing, to give 
notice to any other party in whose pleadings or affidavits 
reference is made to any document, to produce such documents 
for the inspection of the party giving such notice, or of his 
solicitor, and to permit him or them to take copies thereof; and 
any party not complying with such notice shall not afterwards be 
at liberty to put any such document in evidence on his behalf in 
such cause or matter unless he shall satisfy the Court or a 
judge that such document relates only to his own title, he 
being a defendant to the cause or matter, or that he had some 
other cause or excuse which the Court or judge shall deem 
sufficient for not complying with such notice ; in which case 
the Court or judge may allow the same to be put in evidence 
on such terms as to costs and otherwise as the Court or judge 
shall think fit (x). 

Production of documents for inspection is usually obtained 

98 L. T. Jo. 474 ; South African and Co. (1891), 35 Sol. Jo. 646. 
Republic v. La Compagnie Franco- {u) Pardy's Mozambique Syndi- 

Belge du Chemin de Per du Nord cate, Ltd. v. Alexander, [1893] 1 Ch. 

(1898), 14 T. L. R. 403; Nobel 191. 
Brothers Petroleum Co. v, Stewart {x) R. S. C. ; O. 31, r. 15. 
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in practice under this rule, so far as concerns documents the 
existence of which are disclosed in the pleadings (which 
includes particulars) {y), or in any affidavit (which includes 
the affidavit of documents) {z), an affidavit in answer to interro- 
gatories (a) and an affidavit which has not been filed but which 
is intended to be used, and has been shown to the opposite 
party (6). The document need not be one that is specifically 
described in the pleading or affidavit. It is sufficient if it is 
described or referred to in a general manner (c). The docu- 
ments must be in the possession of the party in whose 
pleadings or affidavits they are referred to {d). Exhibits to an 
affidavit are included in the term " documents " (e), but not 
copies of documents when copies are not referred to in the 
pleadings or affidavits (/), and not the case laid before counsel 
and his opinion thereon which is exhibited to an affidavit in 
support of an application for leave to sue in forma pauperis {g), 
nor goods branded with a name or description (/i). 

The usual practice is to obtain an order for the disclosure of 
the existence of documents in the party's possession which 
relate to the questions in issue in the cause or matter, i.e. an 
affidavit of documents, and on the affidavit being filed to give 

(y) Cass V. Fitzgerald, [1884] (6) Be Fenner and Lord, [1897] 

W. N. 18 ; Milbank v. Milbank, 1 Q. B. 667, C. A. 

[1900] 1 Cih. 376, at p. 385, per (c) Smith v. Harris (1883), 84 

Vattghan-Williams, L.J. L. T. 869 ; Be Credit Co. (1879), 11 

(z) Pardy's Mozambique Syndi- Ch. D. 256. 

cate, Ltd. v. Alexander, [1903] 1 Ch. {d) Quilter v. Heatly (1883), 23 

191 ; Wiedeman v. WaJpole (1890), Ch. D. 42, C. A. 

24 Q. B. D. 537, 542 ; Hunter v. (e) Hunter v. Dublin, Wicklow , 

Dublin Wicklow and Wexford Bail, and Wexford Bail. Co., supra ; Be 

Co. (1891), 28 L. K. Ir. 489, Hinchliffe, [1896] 1 Ch. 117, C. A. 

C. A. ( / ) Quilter v. Heatly, supra. 

(a) Moore v. Peachey, [1891] 2 (g) Shane v. British Steamship 

Q. B. 707 ; Pardy's Mozambique Co., [1897] 1 Q. B. 185, C. A. 

Syndicate, Ltd. v. Alexander, supra, (h) Smith v. Harris, supra. 
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notice to produce the documents mentioned therein in the 
form provided {i), which form must be followed as closely as 
possible, though it is not essential to use its very words Qc). 
The party to whom the notice is given must then produce the 
documents for inspection unless he can show good cause why 
he should not ; if he refuses to producef them the onus is on 
him to justify his refusal (i), and he may possibly be prevented 
from using them at the trial (m). The fact that the document 
referred to in the party's pleading- or affidavits is not in his 
possession or power is a good cause why he should not produce 
it for inspection since the rule only relates to documents 
in the possession or power of the party (w). So also are the 
grounds on which production can ordinarily be successfully 
resisted and which are set out hereafter (o). Where the 
party to whom the notice has been given refuses to produce 
the documents for inspection the party desiring the in- 
spection can apply to the Court or judge to make an order for 
inspection in such manner and place as he may think fit, 
but the order cannot be made when and so far as the 
Court or judge shall be of opinion that it is not necessary 
either for disposing fairly of the cause or matter or for saving 
costs (p). 

The appUcation for inspection is made to a master at 
chambers on a notice under the summons for directions. No 
affidavit is necessary, but the pleadings or affidavits in which 



(i) R. S. C. ; 0. 31, r. 16 ; R. S. C. (o) See post, pp. 123 et seq. It is 

Appendix B., Form 9. submitted that this must be so 

(h) Re Credit Co. (1879), 11 Ch. though it is not altogether clear from 

D. 256, 260. the oases. See Roberts v. Oppenheim 

{I) Quilter y.Heatly.supra, at p. 51 . ( 1884), 26 Ch. D. 724, C. A. ; Lowdea 

(to) R. S. C. ; O. 31, r. 15, and see v. Blakey (1889), 23 Q. B. D. 334 ; 

post, p. 263. Smith v. Harris ( 1883), 48 L. T. 869. 

(») QuUter v. Eeatly, supra. (p) R. S. C. ; O. 31, r. 18 (1). 
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the documents are referred to and the notice requiring 
inspection must be produced. The matter is one for the 
discretion of the master subject to the proviso in the rule {q), 
and he may even refuse inspection of material documents 
which are not alleged to be privileged (r). If privilege from 
production is claimed on grounds which are insufficient or 
which are insufficiently stated in the affidavit of documents 
the party refusing to give inspection will as a rule be given 
opportunity of filing a further affidavit to supplement the first 
before the order for production for inspection is granted (s). 

The party to whom notice to produce documents for in- 
spection has been given must, within two days from the 
receipt of the notice in the case of documents mentioned in 
the notice which have been set out in his affidavit of docu- 
ments, and within four days from the receipt of the notice in 
the case of documents mentioned in the notice which have 
been set out in other affidavits or in the pleadings, deliver to 
the party giving the notice to produce documents a notice 
stating the time, within three days from the delivery thereof, 
at which such of the documents as he does not object to 
produce may be inspected, and the place at which inspection 
may be had, and stating also which (if any) of the documents 
set out in the notice to produce documents he objects to 
produce and on what ground {t). The notice must be in the 



(q) Roberts v. Oppenkeim (1884), 468, 471 ; Taylor v. Batten (1878), 

26 Ch. D. 724, 735, C. A. ; iJe Fenner 4 Q. B. D. 85, 89, C. A. ; Bluman v. 

and Lord, [1897] 1 Q. B. 667, C. A., Young, Ehkrs and Co., 31 W. R. 

per Chittt, L.J., at p. 670 ; Hope 766 ; Kennedy v. Lyell (1883), 8 

V. Brash, [1897] 2 Q. B. 188, 190, App. Cas. 217, 229 ; Roberts v. 

192, C. A. ; superseding Bustros v. Oppenheim, supra, at p. 733, and see 

White (1876), 1 Q. B. D. 423, C, A., ante, p. 167. 

so far as it is contrary. (t) Be Fenner and Lord, [1897] 1 

(r) Hope V. Brash, supra. Q. B. 667, C. A. 

(8) Kainv. Farrer {l8n),31L.T. 
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form provided in the Appendix to the Eules of the Supreme 
Court with such variation as circumstances may require (m). 

(3) Where inspection is sought of documents which are 
not mentioned in the pleadings, particulars, or in the affidavit 
of documents or the affidavit in answer to interrogatories or 
other affidavits filed by the party against whom the discovery 
is sought, an appUcation to inspect them may be made to the 
master at chambers, by notice under the summons for 
directions, supported by an affidavit showing of what docu- 
ments inspection is sought, that the party applying is en- 
titled to inspect them, and that they are in the possession or 
power of the other party. The master can only make an 
order for inspection under the rule when and as far as he 
thinks lit is necessary either for disposing fairly of the cause 
or matter or for saving costs {x). 

The matter is one for the discretion of the master who 
may grant or refuse it as he thinks fit (?/). It has been said 
that the proper course is to entertain the application and 
then to allow the other party to make an affidavit in answer, 
the affidavit in answer being conclusive in the same way as 
the affidavit of documents is conclusive («). 

An order made under this rule should fix the time and 
the place at which inspection is to be given, and inspection 
must be had at the place fixed unless the order of the master 
is varied on a special application for the purpose (a). 

Copy of business books instead of inspection. — Where in- 
spection of any business books is applied for the Court or 



(tt) R. S. C. ; 0. 31, r. 17. Form Bottomley, [1908] 2 K. B. 151, C. A. 

Appendix B., No. 10, 10a. (z) Wiedemann y. Walpole (1890), 

{x) E. S. C. ; 0. 38, r. 18 (2). For 24 Q. B. D. 537, at p. 542, per 

form of affidavit see Chitty's Forms, Vatjghan- Williams, J. 

261. {a) Lloyds' Bank v. Luck, [1901] 

(«/) See Arnold and Butler v. W. N. 130. 
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a judge may, if they or he shall think fit, instead of 
ordering inspection of the original books, order a copy of 
any entries therein to be furnished and verified by the affidavit 
of some person who has examined the copy with the original 
entries, and such affidavit shall state whether or not there are 
in the original book any and what erasures, interlineations, 
or alterations. Provided that, notwithstanding that such copy 
has been supplied, the Court or a judge may order inspection 
of the book from which the copy was made (6). 

Inspection of Court Rolls of a manor, — An order upon the 
lord of a manor to allow limited inspection of the Court 
KoUs may be made on the application of a copyhold tenant 
supported by an affidavit that he has apphed for inspection, 
and that the same has been refused (e). 

A person having b, 'prima facie title to a copyhold tenement 
of a manor is entitled to inspect the Court Eolls and take 
copies thereof at any time whether there be an action pending 
or not {d), and to enforce his right he may have a mandamus 
against either the lord (e) or the steward (/). Inspection may 
be ordered in an action between two tenants {g) or in an action 
against the lord Qi), but inspection will be confined to rights 
of the applicant alone. A general inspection will not be 
allowed (i). Where an action is pending between parties as 
to the existence of the manor, of which the defendant alleges 



(6) E. S. C. ; 0. 31, r. 19 a (1). (e) R. v. ShdUy (1789), 3 Term 

For Form of Order see Chitty's Rep. 141. 

Forms 264, and form of affidavit (/) Rogers v. Jones (1825), 5 

verifying the copies, Chitty's Forms, Dow. & Ry. (k. b.) 484. 

265. (g) Addington v. Glode (1775), 2 

(c) R. S. C. ; 0. 31, r. 19. Wm. Bl. 1030. 

(d) R. v. Lucas (1808), 10 East, (A) Folkard v. Hemet (1776), 2 
235 ; R. V. Tower (1815), 4 M. & S. Wm. Bl. 1061. 

162 ; Ex parte Barnes (1842), 4 (i) R. v. Tower (1816), 4 M, & S- 

Dowl. (N. s.) 20, 162. R. S. C. ; O. 31, r. 19. 
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that the plaintiff is tenant, the plaintiilf will not be allowed to 
inspect the Court Eolls of the alleged manor, in the possession 
of the defendant, which he has sworn relate only to his own 
case(fc). 

Books of a company. — In an action against some only of 
the directors of a company the defendant will not be ordered 
to produce the books of the company even with its 
consent (Q. 

Objectlous to production. — The production of documents for 
inspection can be resisted on several grounds. Some of these 
grounds are common to discovery by means of answers to 
interrogatories as well as by production of documents, and 
are considered later. The chief objections relating peculiarly 
to production of documents are (1) that the documents relate 
solely to the case of the party from whom the discovery is 
sought, (2) that the documents are not in the sole possession 
of the party, (3) that to produce the documents asked for 
would be unduly oppressive. 

Objection that the documents relate solely to the case of 
the party objecting 

Just as a party will not be compelled to answer inter- 
rogatories which only support his own case(m), so a party 
will not be compelled to produce documents for inspection 
which he swears, in his affidavit of documents, relate only 
to his own case, and do not relate to or tend to support the 
case of his opponent, and do not, to the best of his knowledge, 
information, and belief, contain anything impeaching his own 
case (n). 



(k) Owen v, Wynn (1878), 9 Ch. 16 T. L. R. 434, 451, C. A. 
D. 29, C. A. («i) See ante, p. 92. 

(I) WilUams v, Ingram (1900), (n) Combe v. London Corporation 
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The rule has been stated as follows : " To protect a de- 
fendant from the production or discovery of a document 
relating to the subject of dispute, it is not sufScient that it 
should be evidence of his title, or contain evidence that he 
intends and is entitled to use in support of his case. It may 
be also of a similar nature with regard to the plaintiffs case 
either in a directly affirmative manner or by exhibiting matter 
at variance with the defence lor intending to impeach it. . . . 
If it be with distinctiveness and positiveness stated in an 
answer that a document forms or supports the defendant's 
title, and is intended to be or may be used by him in evidence 
accordingly, and does not contain anything impeaching his 
defence or forming or supporting the plaintiff's title or the 
plaintiff's case, that document is, I conceive, protected from 
production unless the Court sees upon the answer itself that 
the defendant erroneously misrepresents or misconceives its 
nature. . . . But where it is consistent with the answer that 
the document may form the plaintiffs title or part of it, may 
contain matter supporting the plaintiff's title or the plaintiff's 
case, or may contain matter impeaching the defence then, 
I apprehend, the document is not protected ; nor, I apprehend, 

(1842), 1 Y. & C. Ch. Caa. 631, (1883), 49 L. T. 736, C. A. ; Boberfs 

affirmed (1845), 10 Jur. 57 ; Wilson v. OppenJieim (1884), 26 Ch. D. 724, 

V. Forster (1831), You. 280 ; KnigM C. A. ; Budden v. Wilkinson, [1893] 

V. Waterford {Marquis) (1835), 2 2 Q. B, 432, C. A. (showing that 

Y. & C. Ch. Cas. 22, 28-35 ; Sviher- Madean Bros, and Bigg, Ltd. v. 

land V. Sutherland (1853), 17 Beav. Janes and Co. (1892), 66 L. T. 653 

209 ; Collins v. Qreasley (1828), 2 is wrong on this point) ; Franken- 

Y. & Y. 490 ; Ingleby v. Shafio stein v. Gavin's Cycle Cleaning and 

(1863), 33 Beav. 31 ; Minet v. Insurance Co. [1897], 2 Q. B. 62, 

Morgan (1873), 8 Ch. App. 361 ; C. A. ; Milbank v. Milhank, [1900] 

Taylcyr v. Batten (1878), 4 Q. B. D, 1 Ch. 376, C. A. at pp. 378, 384 ; 

85,C. A. ; Bevneker.Graham(1881), Owen v. Wynn (1878), 9 Ch. D. 29, 

7 Q. B. D. 400, C. A. ; Bvhnan and C. A, 
Dixon V. Young, Ehlers and Co, 
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is it protected if the character ascribed to it by the defendant 
is not answered by him with a reasonable and sufficient degree 
of positiveness and distinctness '' ip). 

It is not necessary in an action for recovery of land where 
the objection to produce documents is taken by a defendant, 
to include the allegation that the document does not contain 
anything impeaching his own case, since the plaintiff, in such 
an action, must win on the strength of his own title {q), and 
it is perhaps not essential in any other case {r), though it is 
always safer and advisable to assert it if possible (s). The 
affidavit should state that Ihe documents the party objects 
to produce relate solely to his own " case," not to his own 
" title," though the action relate to land the title to which is 
in question (i). 

In Minet v. Morgan (u), a bill in Chancery was filed by a 
commoner on Dartford Heath against the lord of the manor 
of Dartford to establish certain rights of common claimed by 
the plaintiff and the other commoners. The plaintiff, on the 
application of the defendant, made an affidavit as to the 
documents in his possession, not claiming privilege as to any 
of them. The plaintiff afterwards amended the bill, and the 
defendant then obtained an order for production. The plaintiff 
thereupon filed a second affidavit stating that he had in his 
possession or power the documents relating to the matters in 



(j>) Combe v. London Corporation, (r) Sudden v. Wilkinson, supra ; 

swpra, per Knight Bbtjce, V.C, A.-G. v, Newcastle Corporation, 

akp^iOYediaA.-G. V.Emerson, supra. [1899] 2 Q. B. 478; Johnson r. 

See further as to conclusiveness of Whitaker (1904), 90 L. T. ^35. 

affidavit, ante, pp. 164 et seq. («) Johnson v. Whitaker, supra, 

(q) Morris v. Edwards (1890), IS at p. 537. 

App. Gas. 309, 314 ; Emmerson v. (t) A.-G. v. Newcastte Corpora- 

Ind Coope and Co. (1886), 33 Ch. tion, supra, at p. 485. 

D. 323, 329, C. A., affirmed (1887), («) (1873), 8 Ch. App. 361. 
12 App. Cas, 300. 
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question in the suit set forth in the two schedules thereto, and 
that he objected to produce the document set forth in the 
second schedule for the following reasons : First, as to the 
documents in the first part of the schedule, because they were 
the muniments of his title to the several properties owned 
by him and did not contain anything material to the de- 
fendant's case. Secondly, as to the document in the second 
part of the schedule, because they were privileged because 
they consisted of " correspondence between the plaintiff and 
his predecessors in title on the one hand, and his and their 
solicitors from time to time on the other," and also corre- 
spondence and documents passing or obtained during the 
progress of or in immediate contemplation of this suit. The 
first part of the second schedule included most of the documents 
specified in the schedule to the former affidavit and also a 
great number of other documents. The second part gave no 
specific list of documents. The plaintiff later filed a still 
further affidavit stating that he had since been advised that 
some of the documents might possibly be material to the 
defendant's case, and that he submitted to produce them, but 
repeated his objection to produce the others in fuller terms, 
and stated that by the description " correspondence between 
the plaintiff and his predecessors in title on the one hand, and 
his or their solicitors on the other," he had meant corre- 
spondence between himself and his family solicitors and his 
present soUcitors in this cause, written in contemplation or in 
the course of the suit or with reference to the subject-matter 
in dispute, and letters between his mother and her solicitors 
with reference to questions connected with the matters in 
dispute in this cause, and that all the documents included 
under this description were of a private and confidential 
nature, and he objected to produce them because from their 
nature they were privileged. The defendant then took out a 

E.D. o 
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summons for the production of the documents as to which 
protection was claimed, which was dismissed with costs. On 
appeal it was held that the plaintiff had by the terms of his 
affidavits sufficiently claimed the protection which the rules of 
the Court give when it is properly claimed with regard to the 
documents which were alleged to relate exclusively to his own 
title, and to the correspondence between himself and his pre- 
decessors in title, that there was no indication of any intention 
on his part to evade discovery, and that therefore the Court 
would not compel their production. 

In Budden v. Wilkinson (x), an action of trespass to which 
the defendants pleaded a right of way, the plaintiffs in their 
affidavit of documents stated that they had in their possession 
documents numbered 1 to 26 tied up in a bundle marked A, 
and initialled by one of the deponents ; that these documents 
related solely to the case of the plaintiffs and not to the case 
of the defendants, nor did they tend to support it, and that 
therefore they were privileged from production. The defen- 
dants applied for an order that the plaintiffs should file a further 
and better affidavit, but it was held by the Court of Appeal that 
the affidavit was sufficient, and that the documents were 
privileged from production. 

In Owen v. Wynn (y), the plaintiffs claimed to be owners 
in fee simple of certain lands and the defendant alleged that 
they were freehold tenants of a manor of which he was the 
lord, and that they had only customary rights over the land. 
In his affidavit of documents the defendant stated that he had 
manor records, and Court rolls and copies thereof contained in 
five boxes, and a bundle of maps, plans, and drawings, and a 
bundle of ancient deeds and muniments, and a small bundle 
of several ancient MSS. marked C, which he objected to 



{z) [1893] 2 Q. B. 432, C. A. (y) (1878), 9 Ck. D. 29. C. A, 
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produce on the ground that they related exclusively to his own 
title, and that none of them related to or tended to support or 
make evident the title of the plaintififs or either of them. The 
plaintiff obtained an order from the judge of first instance for 
inspection, but on appeal it was held by the Court of Appeal 
that the case was unarguable, and that the decision must be 
reversed. 

Documents not in sole possession of party giving discovery 

A party is bound to disclose in his affidavit of documents 
all the documents relevant to any question at issue in the 
cause which are or have been in his physical possession or 
power, whether solely or jointly with or as agent for another or 
others (z), but the duty to produce the documents for inspec- 
tion is not so extensive. " Possession " for the purposes of 
production for inspection means sole legal possession (a), or 
sole property in the documents (6), as opposed to physical 
possession, and although it includes possession by an agent 
of the party giving the inspection (c) (which is in law his own 
possession) it does not extend to a joint possession by the 
party or his agent with another person who is not a party to 
the action (d). 

(z) See ante, p. 158. Swanstcm v. Lishman (1881), 45 

(a) Beid v. Langlois (1849), 1 L. T. 360, C. A. ; Mertens v. Haigh 

Mac. and G. 627, 636 ; KearsUy v. (1863), 3 De G. J. & Sm. 628, C. A. ; 

PMlipa (1883), 10 Q. B. D. 36, 40, Beresford {Lady) v. Driver (1852), 

aff. ib., 465, C. A. 16 Beav. 134 ; Bligh v. Beram (1819), 

(6) Murray v. WoMer (1839), Cr. 7 Price, 205 ; compare Two Sicilies 

&Ph. 114, 125; Kearsley -v. Philips, (King) v. Willoox (1851), 1 Sim. 

mpra ; Gowan v. Briggs (1895), 39 (n. s.) 301. 

SoL Jo. 330, C. A. ; London and (d) Kearsley v. Philips, supra ; 

Yorkshire Bank V.Cooper (1885), 15 Murray v. Walter, supra ; Taylor 

Q. B. D. 473, C. A. v. Rundell (1841), Cr. & Ph. 104 ; 

(c) Murray t. Waiter, supra ; Reid v, Langlois, supra ; Oowan v. 
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So where the document is in the joint possession of the 
party and his partner (e), or the representatives of a deceased 
partner (/) or co-executor (g), production will not be enforced, 
but in a proper case the Court has power to allow an interro- 
gatory to be administered as to what are the contents of the 
documents, and requiring copies of them to be exhibited to 
the answer Qi). 

So also if the document was in the possession of co-defen- 
dant but the co-defendant has died (i), or is not a party to the 
application {k), or is in the possession of a solicitor or agent 
who holds them jointly for the party and another person not 
a party to the cause or matter {I), production may be refused. 
Where the documents are in the possession of a pawnbroker 
with whom the party pawned them together with other goods 
before the commencement of the action, he will not be ordered 
to produce them (m). 

Where protection is claimed on the ground of joint possession 



Briggs, supra ; KetUewdl v. Barstow K. & J. 88 ; Burbidge v, Robinson, 

(1872), 7 Ch. App. 686, 693. 2 Mac. & G. 244. 

(e) Beidv. LangloiSfSvpra ; Had- (I) Murray v. Walter, swpra ; 

ley V. McDougall (1892), 7 Ch. App. -Beid v. Langlois, supra ; Morrell v. 

312 ; Lazarus v. Modey (1859), 5 Wootten, supra ; Edmonds v. Foley 

Jur. (n. s.) 1119 ; Stuart v. Bute (Lord) (1862), 30 Beav. 282 ; Lopez 

(1841), 11 Sim. 442, affirmed (1842), v. Dracon (1843), 6 Beav. 254; 

12 L. J. (OH.) 140. Cridlandv. De Manley (Lord) (1849), 

(/) Mackintosh V. Booker (\i,Zl), 13 Jur. 442; Z). v. D. (1911), 55 

6 L. J. (CH,) 233. ^°'' J°- 331 ; Walhume v. Ingdby 

(g) Morrdl v. Wootten (1850), 13 (^^^^)' 3 L- J- (ch.) 21 ; and Hutch- 

Beav 105. *"*'^ "^- ^^^^ (1875), 33 L. T. 605, 

(h) Battenberry v. Monro (1910), ff ' ^- ^^ '"""^ T^'^"^' *""* ^ ^ 
103 L T 560 "^^^^ ®^® Murray v. Walter, 

■ ■ ■ „, „ supra ; Kearsley v. Philips (1883), 

(t) Bobertson v. Shewell (1851), j^q q_ b_ jj_ gg ^gg /-, a 

15 Beav. 277. (^j j;^^^^ ;_ j^^^ '^^ggg^^ 2 

(k) Beynolds v. GorfJee (1858), 4 Eq. Rep. 668. 
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the affidavit must state the nature of the joint possession (?;), 
but it need not show that the party has endeavoured to obtain 
the consent of the joint possessor to the production of the 
documents (o). 

Again, a party will not be compelled to produce documents 
of which he is not the owner, but of which he holds possession 
merely as the agent on behalf of another person who is not 
before the Court (p). This applies where he holds the docu- 
ments as trustee (g), as solicitor (r), as a mortgagee holding 
the mortgagor's title-deeds (s), as committee of a lunatic whose 
title-deeds are in the custody of the court (t), and as a govern- 
ment official where he holds official documents of which pro- 
duction is objected to by the head of his department or his 
responsible superiors (u). 

So also in an action against two out of several directors, 
the company not being a defendant, the Court refused to order 
production of the company's books without the consent of the 
company (a;), though where the company is a defendant pro- 
duction may be ordered (2/). Where a party objected to pro- 
duce documents on the ground that they came into his custody 
only as liquidator of a company which had been dissolved 
before the application for discovery without any resolution for 
the disposal of the documents relating to it, it was held that 



(m) Bomll V. Cmoan (1870), L. K. {t) Vivian v. Little (1883), 11 

5 Ch. 495. Q. B. D. 370 ; Be H. W. Strachan, 

(o) Kearaley v. Philips, supra, at [1895] 1 Ch. 439, C. A. ; Be Smyth 

p. 40. (1880), 15 Ch. D. 286, C. A. 

(p) Few V. Owppy (1836), 13 (u) Wright and Co. v. MiUs (1890), 

Beav. 457, 62 L. T. 558, and see ante. 

(q) Ibid. (x) Williams v. Ingram (1900), 

(r) Ibid. 16 T. L. R. 434, 451, C. A. 

(«) Lambert v. Bogers (1817), 2 {y) Clinch v. Financial Corpora- 

Mur. 489, but see Oough v. Offley tion (1866), L. R. 2 Eq. 271. 
(1852),5DeG. &Sm. 653. 
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the documents were in his possession and power absolutely, 
and that he must produce them (2). 

Again, if the documents are in the possession and are the 
private property of the solicitor to the party called upon to 
produce them, production will not be enforced (a), though 
where the documents are in the hands of a former solicitor 
merely as claiming a lien on them, the order for production 
will be made, reserving Uberty to apply in case the documents 
really cannot be obtained {b). 

If the documents are in the possession of the party, the 
mere fact that a third party not before the Court has an 
interest in the documents will not protect them from produc- 
tion unless the interest amounts to ownership or joint owner- 
ship (c), nor is it material that the party has given an under- 
taking to another person not a party that he will not part with 
the possession of the documents (d). 

In Murray v. Walters (e). Lord Cottenham, Lord Chancellor, 
said : "It is perfectly true that if documents are in the hands 
of an agent, the principle of the Court is that the possession 
of the defendant's agent is the possession of the defendant 
against whom the order is made. But here the agent is the 
agent not only of the defendant against whom the order is 
prayed, but also for other defendants. The defendant against 
whom the order is prayed has not the possession of the doeu- 



{z) London and Yorkshire Bank V. Ingdby (1833), 1 My. & K. 61. 

Cooper (1885), 15 Q. B. D. 473, C. A. Kettlewell v. Barstowe (1872), 7 Ch. 

(a) O'Shear v. Wood, [1891] P. App. 686, 693 ; Hopkinson v. 

286, C. A. ; Colyer v. Colyer (1861), BurgUey {Lord) (1867), 2 Ch. App. 

9 W. R. 452. 447 ; Plant v. Kendrick (1875), L. R. 

(6) Lewis V. Powell, [1897] 1 Ch. 10 C. P. 692. 

678 ; Vale v. Oppert (1875), 10 Ch. (<?) Penkethman v. White (1854), 

App. 340. 2 W. R. 380. 

(c) Richardson Y. Hastings {18'li), (e) (1839). Cr. & Ph. 114. 
13 L. J. (OH.) 416 ; Walbume v. 
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ments either personally or through an agent. I have always 
understood the rule to be that under such circumstances the 
Court would not make an order for the production." 

In Kearaley v. Philips (/), an action for the seizure of 
goods of the plaintiff in certain premises which was justified 
by the defendants under an alleged power of distress in a 
mortgage deed, the defendant stated in his affidavit of docu- 
ments that he and one B., no* a party to the action, formerly 
had in their possession or power certain documents specified 
in a schedule to the affidavit, and that they were the muniments 
of title of himself and the said B. to the premises as mortgagees 
thereof, and that he objected to produce them. It was held 
that the affidavit showed sufficient reason for not making an 
order for production, on the ground that you cannot in an 
action against a man who has possession of a deed conjointly 
with another, that is to say whose possession is in law the 
possession of himself and another, compel production by him 
of the deed which belongs to another man as well as himself. 

In The London and Yorkshire Bank, Ltd. v. Cooper (g), an 
action on a promissory note made by the defendant as security 
for the repayment of moneys due to the plaintiffs from a limited 
company, the defendant objected to produce documents relating 
to the matters in question in the action, being the banker's 
pass-book and directors' minute book of the company, on the 
ground that they were in his custody only as liquidator on the 
voluntary winding up of the company. The company had 
been dissolved before the appUcation for the discovery of docu- 
ments was made, but no resolution had been passed under 
the Companies Act for the disposal of the documents belonging 
to it. It was held that the defendant held the documents in 
his absolute control, that the company had no property in or 

(/ ) (1882), 10 Q. B. D. 36, C, A. (g) (1885), 15 Q. B. D. 473, C. A. 
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control over them, and that therefore the plaintiffs were 
entitled to inspection of them. 

In Swanston v. Lishmcm{h), an action by a part-owner in 
several ships against the managing owner of the ships for an 
account, the defendant in his affidavit of documents said that 
the only documents in his possession were the papers in the 
action, and further, that " all accounts relating to the ships 
mentioned in the writ herein were kept by Messrs. John Hall 
& Co., the brokers and agents employed, and that in my 
individual capacity in which alone I am sued in this action, I 
have had no transactions with the plaintiff respecting the 
matters in question." In answer to interrogatories, the defen- 
dant admitted that he was a member of the firm of John Hall 
& Co., and that he did not individually manage the ships, but 
that the firm of John Hall & Co. did, and that they received 
all the moneys and made all the disbursements. In further 
interrogatories the defendant was asked as to the entries in 
the books of the firm, but declined to answer on the ground 
already mentioned. The Court ordered him to make further 
and better answers to the interrogatories, setting out all the 
documents in the possession of John Hall & Co. relating to 
the ships in question. 

In Wright d Co. v. Mills {i), an action brought against the 
agent-general of a colonial government by persons who had 
entered into a contract with that government, the defendant in 
his affidavit of documents specified certain documents, but 
objected to produce some of them on the ground that he had 
no property in them; that they were the property of the 
colonial government (which was not a party to the action) and 
had been acquired by him merely in his capacity of agent- 
general, and subject to the directions of that government ; and 



ih) (1881), 45 L. T. 360. (i) (1890), 62 L. T. 558. 
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that the Prime Minister of that colony had directed him not 
to produce the documents, except under an order of the Court, 
and to object to their production on the ground of the interest 
of the state and of the public service. The plaintiff took out a 
summons to compel production of these documents, but it was 
held that the Court could not go behind the affidavit except in 
a case where the documents were manifestly the defendant's 
own property, and there was no suggestion of that kind in the 
case. 

In 0' Shea y. Wood (j), an action by the plaintiff propounding 
a will, the plaintiffs solicitor had for many years acted as 
solicitor for the testatrix whose will was in dispute, and had in 
his possession documents relating to the deceased and her 
affairs, as his private property. An application was made by 
the defendants that the solicitor should produce them for in- 
spection, and that he should be examined before a special 
examiner so that they might be produced. It was held that 
the defendants had no right to see them. The plaintiff also 
objected to produce certain documents on the ground that they 
were privileged as being communications from herself to her 
solicitor. It was held that the affidavit was insufficient in that 
it omitted to say that the communications were professional 
communications of a confidential character for the purpose of 
getting legal advice and that the plaintiff could not resist 
production unless she made a further affidavit to that effect. 

In Kettlewell v. Barstoiv (k), a bill to establish the plaintiff's 
title by descent to certain lands, the defendants objected to 
produce certain documents " on the grounds that divers persons 
not parties to this suit are interested therein respectively, and 
we have, to the best of our knowledge, information and belief 
particularly set forth under the said heading the nature of such 

(j) [1891] P. 286. (k) (1872), 7 Ch. App. 686. 
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interest and the names and conditions in life of such persons 
respectively." It was held by the Court of Appeal that the 
documents were not protected on the ground that they were 
not in the joint possession of the defendants and a person not 
before the Court, and it could not be said that the defendants 
for that reason were unable to produce them, but it was no 
ground for an existing production that a person not before the 
Court had an interest in the documents. 

IwHapJcinson v. Lord Burghley (l), an action by a member 
of a club against the trustees and committee of the club, the 
defendants objected to produce two letters written by a stranger 
to the secretary of the club " Private " and " Private and 
Confidential." They said that the solicitor had applied to 
the writer for permission to produce them to the plaintiff's 
solicitors, but that the writer had refused his sanction, alleging 
that there was nothing in them touching the matters in question 
in the suit that was not contained in a later letter which had 
been produced. It was held that the property in the letter lay 
in the receiver so far as discovery was concerned, but that 
there ought to be an undertaking not to use the documents or 
any copies of them for any collateral object. 

In Plant v. Kendrick (m), an action by the plaintiff, one of 
the original members of a syndicate, against the secretary and 
another member of the syndicate, the defendants admitted 
in their answer to interrogatories that they had certain docu- 
ments in their custody, possession, pr power. On a summons 
being taken out for liberty to inspect them, the defendants 
objected to produce them on the ground that all the members 
of the syndicate had an interest in them and that the plaintiff 
had ceased to be a member, and that the action was brought 
against two only of the body. It was held that the defendants 

(l) (1867), 2 Ch. App. 449. (m) (1875), L. R. 10 C. P. 692. 
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might have objected in an affidavit of documents to produce 
them on the ground that the documents belonged to the persons 
not before the Court, but that having admitted in their 
answers to interrogatories that the documents were in their 
custody, possession, or power, it was not competent for them 
to raise that objection. 

In Lewis v. Powell (n), the plaintiff in his affidavit of 
documents deposed as follows: "The last-mentioned docu- 
ments were, I verily beHeve, in my possession or power in 
or about the month of May, 1896, when I changed my 
solicitors from Messrs. Eussell, Cooke & Co. to my present 
solicitors, Messrs. Hanbury, Whitbury & Nicholson. I verily 
believe the said documents or most of them are now in the 
possession or power of the said Messrs. Eussell, Cooke & Co., 
who hold them subject to their hen for their bill of costs against 
me." It appeared from further affidavits that the late solicitors 
had decUned to hand over the documents or allow inspection 
of them until payment of their costs ; and the other plaintiff 
deposed that he was unwilling to discharge the lien as he 
believed he had a good claim for negligence against the 
solicitors. It was held that the answer was insufficient, that 
the test in every case is whether the person called upon to 
make production has done his best to get possession of the 
documents claimed by the solicitor, and that the mere state- 
ment by the client that he had a claim for negligence 
against the solicitor ought not to be accepted as relieving 
him from his obUgation, but that the Court in making the 
order for production in such cases would give liberty to apply, 
to provide for the contingency of the party called upon to 
produce the documents finding a difficulty in obtaining 
them. 



(«) [1897] 1 Ch. 678. 
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In Vale v. Oppert (o), there were almost identical circum- 
stances, and a similar order was made. The Court said that 
the party would not be excused on the ground of his making 
a mere formal application to the solicitors for them, but 
must satisfy them that he had done his best to comply 
with the order. 

Oppression 

Production for inspection may sometimes be successfully 
resisted on the ground that it would be unduly oppressive 
to the party to give it. What amounts to undue oppression 
depends upon ithe particular circumstances of each case, and 
upon the relative value of the ' discovery asked for to the 
person seeking it and the burden to the person from whom it 
is sought. In some cases the Court has refused to compel 
production for inspection of all the books of the opposite 
party relating to transactions extending over a number of 
years as being unduly oppressive (p), while in others production 
has been ordered notwithstanding that the party might be 
put to considerable expense and inconvenience (q). 

In Att.-Gen. v. North Metropolitan Tramways Co. (r), an 
action was brought by the Attorney-General, at the relation 
of numerous tramway car manufacturers, to restrain a tram- 
ways company, incorporated by special Act of Parliament, 
from manufacturing and supplying rolling-stock to other 



(o) (1875), 10 Ch. App. 340. C. A.; Mansdl v. Femey (No. 2) 

(^) A.'0. V. North Metropolitan (1861), 4 L. T. 347. 

Tramways Co., [1892] 3 Ch. 70, (g) Hall v. London and North 

(1895), 72 L. T. 340 ; Petre v. Western Rail. Co. (1879), 35 L. T. 

Sutherland (1887), 3 T. L. R. 275, 848 ; Macintosh v. Cheat Western 

C. A. ; Carver v. Pinto Leite (1871), Bail. Co. (1852), 22 L. J. (ch.) 72, 

41 J. L. (CH.) 92, C. A. ; Heugh v. 182, C. A. 

GarreU (1875), 44 L. J. (ch.) 305, (r) (1895), 72 L. T. 340, C. A. 
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companies by means of capital not authorized to be so applied. 
The parties to the action were rivals in trade. The plaintiffs 
were allowed to administer interrogatories to the defendant 
company for the purpose of ascertaining what capital they 
were employing in such manufacture. The defendant com- 
pany delivered their answers, which were full and sufficient, 
but the plaintiffs not being satisfied applied for an order for 
discovery and inspection of the company's books of account 
and documents in order to ascertain whether it was true or 
untrue that the company had expended unauthorized capital. 
The Court of Appeal held that as they were satisfied that the 
defendants had answered fairly and fully it would be oppres- 
sive and vexatious to compel them to produce their books to 
their, rivals in trade unless it was absolutely necessary for the 
purposes of administering justice in the case. 

In Petre v. Sutherland (s), an action by a stockbroker 
against his client, the defendant who had had dealings carried 
on for bim by the plaintiff for fifteen years claimed to have 
the account reopened for the whole of that period, and to be 
allowed to inspect the plaintiff's books for that period on the 
ground that the names of the parties with whom the broker 
had had his dealings on behalf of the defendant had not been 
disclosed, the defence being that the plaintiff had bought 
and sold for the defendant from and to himself, the plaintiff, 
and from and to his friends not being jobbers on the Stock 
Exchange, and not according to rules. The defendant had 
already had inspection as to the dealings which formed the 
subject of the action. , It was held that the discovery sought 
should be refused on the ground that it was useless, unneces- 
sary and oppressive. 



(a) (1887), 3 T. L. R. 296. 
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Practice as to the inspection 

In whichever of the three ways considered above the 
inspection is procured the actual inspection may be by 
the party seeking it or his solicitor or agent. The term 
"agent" does not ordinarily include a professional ac- 
countant appointed for the purpose («), nor does it include 
a non-professional relative of the plaintiff, though alleged 
to be the only person conversant with the accounts to 
be inspected {u), but if a proper case is made out inspection 
by an accountant or other expert {x), or by several persons (?/), 
or by a person to be agreed upon or appointed by the court {z), 
may be ordered. A plaintiff who intends to make the inspec- 
tion himself wiU not be permitted to take with him one of the 
defendants to assist him (a). The solicitor to the party may 
be represented by his clerk (6). As a rule inspection of a 
person whom it is intended to call as a witness at the Court 
is not allowed (c), but it may be allowed in a special case (d). 

The place for production of the documents for inspec- 
tion is ordinarily at the office of the solicitor to the party 
giving the discovery, or in the case of bankers' books or other 



(i) Bonnardet v. Taylor (1861), 1 Harbour and Bail. Co., sv/pra ; 

John and H. 383 ; Dropper v. Man- Groves v, Qrmes (1853), 23 L. J. 

Chester, Sheffield, and Lincolnshire (ch.) 199. 

Bail. Co. (1861), 30 L. J. (ch.) 236 ; (y) Peru Bepuhlic v. Weguelin 

Coleman v. West Hartlepool Harbour (1871), 41 L. J. (ch.) 165. 

and Bail. Co. (1861), 5 L. T. 236. («) Head v. Willey (1853), 25 Sol. 

(u) Summerfidd v. Pritchard Jo. 943. 

(1853), 17 Beav. 9. (a) Bartley v. BarUey (1852), 1 

(x) Lindsay v. Gladstone (1869), Drew. 233. 

L. R. 9 Eq. 132 ; Swansea Vale (5 Lindsay v. Gladstone, supra. 

Bail. Co. V. Budd (1866), L. R. 2 (c) Boyd v. Peine (1868), 3 Ch. 

Eq. 274. See also Dadswell v. App. 818. 

Jacobs (1887), 56 L. J. (ch.) 233, {d) A.-G. v. Whitwood Local 

C. A. ; Coleman v. West Hartlepool Board (1871), 40 L. J. (oh.) 592. 
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books of account, or books in constant use for the purposes of 
any trade or business, the place for inspection is at their 
usual place of custody (e). In the case of an action pro- 
ceeding in London the place is the office of the solicitor in 
London, but if circumstances warrant it production may be 
ordered elsewhere (/), or partly in London and partly else- 
where (gf), including places out of the jurisdiction (fe), or the 
documents may be ordered to be deposited in Court and 
inspected there, as was the old practice in the Court of 
Chancery (i). There is power to order the document to be 
photographed in the presence of an officer of the Court (A;). 
The matter is one for the discretion of the master and judge, 
and the decision of the latter will not be interfered with in 
the Court of Appeal except in a strong case (I), though the 
master or judge may himself change the place for inspection 
previously ordered on payment of costs of the application to 
change it by the party applying (m). It is provided by the 
Eules of the Supreme Court that if the party served with the 
notice to produce documents omits to give notice of the time 
and place at which inspection may be had, or offers inspection 
elsewhere than at the office of his solicitor (except in the case 
of bankers' books and other business books), the party seek- 
ing the inspection may apply to the master by notice under 



(e) R. S. C. ; O. 31, r. 17. (i) Leslie v. Cave, [1886] W. N. 

(f) Lloyd's Bankv. Luck, [1901] ^^f 

W N 130 ^^ Lemsv.L(mdesborough{Ean), 

■ ■ ■ [1893] 2 Q. B. 191 ; compare Davey 

(g) Prestney v. Colchester Corpora- ^ Pemberton (1862), 11 C. B. (n. s.) 
tion (1883), 24 Ch. D. 376, C. A. gj^^ 

(h) Whyte V. Ahorns (1884), 50 (I) Prestney v, Colchester Corpora- 

L. T. 344, C. A. (Japan) ; Bustros tion, supra ; Bustros v. Bustros, 

V. Bustros (1882), 30 W. R. 347, supra. 

C. A. (partly in Beyrout and partly (m) Prestney v. Colchester Cor- 

in Alexandri*). poration, supra, at pp. 384, 385. 
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the summons for directions, and the master then has power 
to order inspection in such place and manner as he inay think 
fit {n). The application need not be supported by affidavit, 
but the pleadings, notices, and affidavits already filed must be 
produced at the hearing. 

Right to copy of document inspected. — Where the right of 
inspection of documents exists there is incidental to it 
the further right to have a copy of the document inspected (o), 
though the right to the copy may be in some cases more 
limited than the right to inspect, e.g., a person may have a 
right to inspect the whole of a book or document to find out 
what part of it really concerns him, though the right to have 
a copy would be restricted to that part only which is relevant 
to the questions in issue (p). 

The party inspecting a document may, ordinarily, make 
the copy himself {q), though apparently the form of order pre- 
scribed to be used where a party procures inspection of docu- 
ments not mentioned in the opposite party's affidavits or 
pleadings, by means of an order made on an application for 
the production of documents specified in the application (r), 
presupposes that the party obtaining the order must bespeak 
the copy, and is not entitled to make it himself. But where, as 



(») R. S. C. ; 0. 31, r. 18 (1). land Rail. Co. (1888), 38 Ch. D. 92, 

(o) Hide V. Holmes (1825), 2 Mol. C. A. ; Nelson v. Anglo-American 

372; Coleman v. West HarOepool Mortgage Co., [1897] 1 Ch. 130; 

Harbour and Rail. Co. (1861), 6 Boord v. African Consolidated Land 

L. T. 236 ; Pratt.v. Pratt (1882), 51 and Trading Co. (1898), 1 Ch. 596 

L. J. (OH.) 838 ; Mutter v. Eastern (cases under the Companies Acts). 
and Midland Rail. Co. (1888), 38 (g) Ormerod, Qrierson and Co. v. 

Ch. D. 92, C. A.; Ormerod Qrierson St. George's Ironworks, Ltd., [IQ05] 

and Co. v. St. George's Ironworks, 1 Ch. 505, C. A. ; Pratt v. Pratt 

Ltd., [1905] 1 Ch. 505, C. A. ; Sevan (1882), 51 L. J. (cH.) 838 
V. Webb, [1901] 2 Ch. 59, 74, C. A. (r) R. S. C, July 1905, r. 11. 

(p) Mutter V. Eastern and Mid- Form 18, Appendix K. 
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much more frequently happens in practice, inspection is pro- 
cured by means of a notice the party procuring the inspection 
is entitled to make the copy himself. 

Where copies are made by the solicitor producing the docu- 
ment for inspection, the party requiring such copies must pay 
for them at the rate of 4d. per folio (s). 

Consequence of non-production. — If the party served with a 
notice to produce documents does not comply with the notice 
he is not afterwards at liberty to put in evidence at the trial 
any document that he fails to produce, unless he satisfies the 
Court or a judge that the document relates only to his own 
title, he being a defendant to the cause or matter, or that he 
had some other cause or excuse which the Court or judge 
shall deem sufficient for not complying with the notice. If he 
so satisfies the Court or judge they or he may allow the 
document to be put in evidence on such terms as to costs and 
otherwise as shall be thought fit (t). 

The exemption which is granted by the rule to a defendant 
of non-production where the document relates to his own title 
does not apply to a plaintiff (m). The cases throw little 
light on what will be considered a sufficient cause or excuse. 
In one case the refusal to give inspection until after defence 
was delivered was held to be sufficient (re) though the ground 
for the decision was not approved in a later case (y) where pro- 
duction before defence was ordered of all documents referred 
to in the statement of claim, which were in the possession of 
the plaintiff but not of those which were not in his possession. 



(«) R. S. C. ; 0. 65, r. 27 (18). and " defendant " drawn by the 

(i) R. S. C. ; 0. 31, r. 15. rule is criticized. 

(it) Smith V. Harris (1883), 48 (x) Webster v. Whewall (1880), 

L. T. 869 ; Roberts v. Oppenheim 15 Ch. D. 120. 

(1884), 26 Ch. D. 724, 731, where («/) Quilter v. Heatly (1883), 23 

the distinction between " plaintiff " Ch. D. 42, C. A. 



K.D. 



p 
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It seems to be suggested in one case that where the ground is 
one of the well-recognized grounds on which production can 
be successfully resisted, the party so resisting may not be able 
to put the document in evidence (z) though the case does not 
decide this, and this can hardly be so as the form of notice to 
inspect itself expressly reserves the right to object (a), and if 
it were so no document for which privilege is properly claimed 
could be put in evidence if production were refused. 

Costs. — The costs of a solicitor producing documents for 
inspection and of a solicitor inspecting them are in the discre- 
tion of the taxing master, but no allowance is to be made for 
any inspection unless it is shown to the satisfaction of the 
taxing master that there were good and sufficient reasons for 
making the inspection (b). 

{z) Roberts v. Oppenheim (1884), (6) R. S. C. I O. 65, r. 27 (17 (a)). 

26 Ch. D. 724 ; but see judgment The rule makes the following cases 

of Kay, J., at p. 73. See also Low- obsolete : Wicksteed v. Biggs (1885), 

den V. Blakey (1889), 61 L. T. 251, 54 L. J. Ch. 967 ; Broim v. Sewdl 

and compare O. W. Young and Co., (1880), 16 Ch. D. 517, C. A. ; Wood- 

Ltd. T. Scottish Union and National rooffey. Daniel (1839), 10 Sim. 126; 

Insurance Co. (1907), 24 T. L. R. 73, Flockton v. Peake (1864), 12 W. R. 

C. A., per Buckley, L. J., at p. 74. 1023. 

(a) Form No. 10a, Appendix B. 



CHAPTEE IXa 

Production op Document for Inspection 

CANADIAN NOTES 

Notices to produce and inspect 

A PARTY shall be entitled to obtain the production for inspec- 
tion of any documents referred to in the pleadings or affidavits 
of the opposite party, by giving a notice (according to Form 
No. 3) to the solicitors of such opposite party, and shall be 
entitled to take copies of such documents when so produced 
for inspection (Con. Rule 469 (1)). 

The party to whom such notice is given shall within two 
days from the receipt thereof, dehver to the party giving the 
same, a notice (according to Form No. 4) stating a time 
within three days from the delivery thereof, at which the 
documents may be inspected at the office of his solicitor, and 
stating which, if any, of the documents he objects to produced 
and on what grounds (Con. Eule 470). 

The usual praecipe order for production of documents should 
not be issued in an action to recover penalties under the Extra 
Provincial Corporation Act, 63 Vict. c. 24 (o) {Johnston v. 
London and Paris Exchange, 6 0. L. R. 49). 

Where inspection is sought of documents in possession of 
opposite party an order should be obtained for discovery by 
affidavit as to what documents are in his possession when an 
order may be made for their production and inspection {Hegan 
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V. Montgomery, 1 N. B. E. Eq. 247 ; The Gushing Sulphite 
Fibre Co., Ltd. v. Gushing, 2 N. B. Eq. 468). 

An order for production of books for inspection must state 
the time, or time after service thereof within which the books 
are to be produced, and the copy thereof served must be endorsed 
with notice of the consequence of neglect or refusal to obey the 
same {Smith v. McKay, 4 Terr. L. R. 202). 

Where inspection of documents was had by consent the 
Court will overrule a technical objection on a summons for an 
order for inspection subsequently taken out {The Gushing 
Sulphite Fibre Go., Ltd. v. Gushing (No. 3), 2 N. B. Eq. 469). 

It is the rule that documents should be produced in the 
city or town where the writ is issued, but a Judge has a dis- 
cretion to order production elsewhere to prevent hardship 
{Davies Sayward Go. v. Buchanan, 10 B. C. E. 175). 

If the party served with such notice omits to give such 
notice of the time for inspection, or omits or objects to give 
such inspection, the party desiring it may apply to a Judge of 
the High Court for an order for inspection (Con^ Rule 471). 



CHAPTER X 

Certain Grounds on which Discovery in General may be 

Resisted 

A party who is called upon to answer interrogatories which 
have been delivered to him by leave of the Court or who has 
received notice or has been ordered to produce documents for 
inspection may, as has already been stated (a), refuse to answer 
the interrogatories or produce the documents on certain well- 
recognized grounds in addition to those which have already 
been incidentally referred to in dealing with the extent of the 
duty to answer interrogatories (b), or to give inspection (c), or 
which have already been more fully considered in their 
appropriate places as being confined to interrogatories or 
inspection respectively (i). It remains to consider these. So 
far as the disclosure of the existence of documents is concerned 
these grounds have hardly any application, for, as has already 
been seen (e), although a document may be privileged from 
production for inspection its existence must still be disclosed 
and privilege claimed for it and the grounds on which such 
privilege is claimed stated. 

Legal Professional Privilege 

The grounds which are common to discovery by way of 
interrogatories and by inspection of documents which are here 
considered are three in number. 



(a) See ante. pp. 138, 161. {d) See ante, pp. 138, 190. 

(6) See ante; pp. 58 et seq. ^^^ g^^ ^^^^^ pp_ jg2 et seq. 

(c) See ante, pp. 129 et seg. 
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The principal ground is perhaps that which is known as 
" legal professional privilege." A party who is called upon to 
answer certain interrogatories or to give inspection of certain 
documents may decline to do so on the ground that the answer 
if given, or the document if disclosed for inspection, will 
disclose information which he has obtained through con- 
fidential communications between himself and his legal pro- 
fessional adviser, made for the purpose of obtaining legal 
advice and assistance; and the unrestricted communication 
between parties and their legal professional advisers has been 
considered to be of such importance as to allow this plea in 
objection even where the truth cannot otherwise be ascertained- 
But the protection does not extend beyond communications for 
the purpose of obtaining legal advice and assistance, and all 
things reasonably necessary in the shape of communications 
to the legal adviser in order that the advice may be obtained 
safely and sufficiently. The principle and the grounds on 
which it is based have been thus described : " If touching 
matters that come within the ordinary scope of professional 
employment they ' (legal advisers) ' receive a communication 
in their official capacity either from a client or on his account 
and for his benefit in the transaction of his business, or, which 
amounts to the same thing, if they commit to paper in the 
course of their employment on his behalf matters which they 
know only through their professional relation to the client, 
they are not only justified in withholding such matters but 
bound to withhold them, and will not be compelled to disclose 
the information or produce the papers in any Court of law or 
equity, either as party or as witness. . . . The foundation of 
this rule is not difficult to discover. ... It is out of regard to 
the interests of justice which cannot be upholden, and to the 
administration of justice which cannot go on without the aid 
of men skilled in jurisprudence, in the practice of the Courts 
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and in those matters affecting rights and obligations which 
form the subject of all judicial proceedings. If the privilege 
did not exist at all everyone would be thrown upon his own 
legal resources ; deprived of all professional assistance, a man 
would not venture to consult any skilful person or would only 
dare to teU his counsellor haU his case. If the privilege were 
confined to communications connected with suits, begun, or 
intended, or expected, or apprehended, no one could safely 
adopt such precautions as might eventually render any 
proceedings successful or all proceedings superfluous (/). 

The practice which now obtains has only gradually reached 
its present broad and reasonable footing {g), and this fact must 
be borne in mind in consulting old cases in the Court of 
Chancery. It must also be remembered that the common 
law cases in the subject decided under the Common Law 
Procedure Act are not authorities so far as they differ from 
the practice which existed in the Court of Chancery. The 
common law judges exercised a wide discretionary power; 
the present practice is based] upon the more rigid rules of the 
Court of Chancery as modified in the course of time. 

The extent of the privilege depends in some measure upon 
whether litigation is pending or anticipated, or whether it is 
not. Some communications are privileged whether there be 



(/) Gorenough v. GasTceJl (1833), C. A., per Cotton, L.J., at pp. 321, 

1 My.! & K. 98, per Lord Bkotjgham, 322 ; Be Strachan, [1895] 1 Ch. 439, 

L.C., at pp. 102 et seq. See also C. A.,j)er Lindlby, L.J., at p. 444; 

Beid V. Langlois (1849), 1 Mac. & G. AinswoHh v. Wilding, [1900] 2 Gix 

627, per Lord Cotteitham ; Ander- 315, 321 ; Bidlivani v. A.-G. for 

son V. Bank of British Columbia Victoria, [1901] A. C. 196, per Lord 

(1876), 2 Ch. D. 644, 649, C. A. ; Halsbttby, L.C., at p. 200. 
Wheeler v. Le Marchant (1881), 17 {g) Minet v. Morgan (1878), 8 

Ch. D. 675, C. A., per Jessel, M.R., Ch. App. 361, per Lord Sblborne, 

at pp. 681, 682 ; Southwark Water at p. 366. 
Co. V. Quick (1878), 3 Q. B. D. 315, 
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any such litigation or not, while others are privileged only 
where Htigation has actually commenced or is contemplated. 

(a) Communications privileged whether there be litigation 
pending or contemplated or not 

Any communications, whether verbal or written, which 
pass between a party and his solicitors or other legal pro- 
fessional adviser are privileged from production provided 
they are confidential and spoken or written to, or by, the 
solicitors in their professional capacity and for the purpose 
of getting legal advice or assistance (fe), but not otherwise, 
although no litigation was pending or contemplated at the 
time when the communication took place. 

This holds good though the communication be between the 
solicitors and the party's predecessors in title, except that in 
cases of testamentary disposition by the client the privilege 
does not obtain as between different parties all of whom claim 
under the party, e.g., the privilege does not belong to 



{h) Minet v. Morgan, supra ; Northern and Eastern Bail. Co. 

Gardner v. Irvin (1878), 4 Ex. D. (1838), 7 L. J. (CH.) 170 ; WiUson 

49, 53, C. A. ; Wheeler v. Le Mar- v. Leonard (1838), 7 L. J. (ch.) 242 ; 

chant, supra ; Kennedy v. I/ydl Walsingham (Earl) v. Ooodrieke 

(1883), 23 Ch. D. 387, 400, C. A. ; (1843), 3 Hare, 122 ; Jenkins v. 

Ooot {Viscount) v. Bowney (1884), BusmyQ^o.2) (1866),35 L. J. (cH.) 

28 Sol. Jo. 633 ; O'Shea v. Wood, 820 ; Garland v. Scott (1830), 3 Sim. 

[1891] P. 286, C. A. ; Collins v. 396 ; Flight v. Robinson (1844), 8 

London General Omnibus Co. (1893), Beav. 22 ; Wilson v. Northampton 

68L.T. 831; /Smitfev.DaMieM (1874), and Banbury Junction Rail. Co. 

L. R. 18 Eq. 649 ; Mostyn v. West (1872), L. R. 14 Eq. 477 ; Friend v. 

Mostyn Coal and Iron Co. (1876), 1 London, Chatham and Dover Bail. 

0. P. D. 145 ; Bristol Corporation Co. (1877), 2 Ex. D. 437, C. A. ; 

V. Cox (1884), 26 Ch. J). 678. See Thomas v. Bawlings {1859), 21 Bea.Y. 

also Clagett v. PhiUipa (1842), 2 140; Marsh v. Keeth (1860), 1 

Y. & C. Ch. Gas. 82, 86 ; Nias v. Drew. & Sm. 342. 



LEGAL PROFESSIONAL PRIVILEGE 



217 



executors as against the next of kin (k). TKe legal pro- 
fessional adviser may be counsel, conveyancing counsel, 
solicitors or their clerks or legal agents acting professionally, 
or any foreign legal adviser (i). The communication may be 
made through a clerk or agent in the employment of the 
client, on his behalf, to the legal adviser (m), and the privilege 
is not confined to communications passing between the client 
or his clerk or agent and the legal adviser, but extends to 
other communications passing between the legal adviser 
himself and his clerk (n), or partner (o), or professional agent 
such as his country or town agent (p), or agent to act in the 
Mayor's Court (g), or agent abroad {r), or between sohcitor and 
counsel (s), but not to communications passing between 
solicitors for opposite parties or between the sohcitor for one 



(fe) Russell V. Jackson (1852), 9 
Hare, 387. 

(I) WhederTT.LeMarchant {1881), 
17 Ch. D. 675, 679, C. A. (Scotch) ; 
Lawrence v. Campbell (1859), 4 
Drew. 485, and Macfarlane v. Rolt 
(1872), L. R. 14 Eq. 580, 593 
(French) ; Bv/nhwry v. Buribury 
(1839), 2 Beav. 173 (Dutch). 

(m) Beid v. Langlois (1849), 1 
Mao. & G. 627 ; Lafone v. Falkland 
Islands Co. (No. 1) (1857), 4 K. & J. 
34; Hooper v. Gumm (1862), 2 
Johns & H. 602 ; Macfarlane v. 
RoU, swpra; Anderson v. Bank of 
British Columbia (1876), 2 Ch. D. 
644, 649, C. A. ; Wheder v. Le 
Marchant (1881), 17 Ch. D. 675, 
682, 684, C. A. 

(») Wheeler v. Le Marchant, 
supra. 

(o) Moslyn v. West Mostyn Coal 
Co. (1876), 34 L. T. 531. 



{p) Hughes v. Biddvlph (1827), 
4 Russ. 190 ; Bolton v. Liverpool 
Corporation (1833), 1 My. & K. 88, 
96 ; Catt v. Tourle (1890), 23 L. T. 
485, 486. 

(q) Ooodall V. Little (1851), 1 Sim. 
(N. s.) 155. 

(r) Macfarlane v. Rolt, supra. 

(«) Mostyn v. West Mostyn Coal 
Co., supra ; Bristol Corporation v. 
Cox (1884), 26 Ch. D. 678 ; Lmiden 
V. Blakey (1889), 23 Q. B. D. 332 ; 
KnightY.Waterford{Marquis)(\?i'^%), 
2 Y. & C. Ch. Cas. 22, 36 ; Pearse 
V. Pearse (1846), 1 De G. & Sm. 12 ; 
Bolton V. Liverpool Corporation, 
supra ; Enthoven v. Cobb (1852), 
2 De G. & G. 632, C. A. ; Warde v. 
Warde (1851), 3 Mac. & G. 363, 366 ; 
Manser v. Dix (1853), 1 K. & J. 
451 ; Lambe v. Orton (1853), 1 
W. R. 207 ; Greenlaw v. King 
(1838), 1 Beav. 137. 
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party and the other party (^), though where a Bolicitor has 
acted for both parties before litigation, communications made 
to him by one party are privileged from disclosure to the other 
party if, subsequently, litigation arises between the parties {u). 

The communications between solicitor and counsel may be 
in the form of instructions and briefs, cases for counsel's 
opinion, and the opinion on the case, drafts and notes made 
by counsel, or documents settled by him (x), but not indorse- 
ments on counsel's brief as to the result of a trial or as to the 
order made on an application to the Court {y). Other instances 
of documents that are privileged are memoranda or minutes 
made by the client of the communications between himself 
and his legal adviser {z), or entries in a solicitor's diary 
of such communications (a) ; a statement of facts drawn 
up by the client or at his direction for submission to his 
solicitor though not in fact communicated to him (6). 

Documents which are publici juris are not privileged from 
production (c). Instances are shorthand or other notes of 
proceedings in open Court (d), or at chambers (e), or before an 



(i) Oore v. Harris (1851), 15 Jur. («) Woolley v. North London Rail. 

1168 ; Ford v. Tennani (1863), 32 Co. (1869), L. E. 4 C. P. 602. 

Beav. 162; Kennedy x.Lyea(lS&S), (a) Ward v. Marshall (1887), 3 

23 Ch. D. 387, C. A., at p. 403, per T. L. R. 578. 

Collins, L.J. (6) Southwark Water Co. v. Quick 

(u) Eadie v. Addison (1882), 52 (1878), 3 Q. B. D. 315, 323, C. A. 

L. J. (CH.) 80; Re VbsdeM, Ex (c) Nicholl v. Jones (1865), 2 

parte. Assignees, etc. (1872), 27 Hem. & M. 588 ; GoldsUme v. 

L. T. 460. But in Macfarlane v. Williams, Deacon Jh Co., [1899] 1 

Rolt, supra, such a communication Ch, 47, 52. 

was, under the circumstances, (d) Re Worsmck, Robson v. Wors- 

ordered to be disclosed. wick (1888), 38 Ch. D. 370, where 

(ar) See cases cited in note (/), Nordon v. Defries (1882), 8 Q. B. D. 

supra. 508 to the contrary is commented 

(y) Walsham v. Starnton (1863), on. 

2 Hem. & M. 1 ; Nicholl v. Jmes (e) Ainsworth v. Wilding, [1900] 

(1865), 2 Hem. & M. 588, 2 Ch. 315, at p. 320. 
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arbitrator (/) ; depositions filed in the course of an action or 
office copies thereof {g). But a collection of copies or extracts 
of public records or documents which is made or obtained by 
a solicitor for the purposes of a defence or which is the result 
of his professional knowledge, research and skill may be 
privileged Qi). The fact that a letter which comes within the 
privilege contains statements of fact relating to matters which 
are jmbliei juris does not take the letter .out of the privilege (i). 
BUls of costs relating to the litigation, actual or in contempla- 
tion, are privileged (j), except so far as they extend to what 
took place in the presence of the opposite party, or communica- 
tions with the opposite party, or matters of fact which are 
jniblici juris (k). 

(b) Communications pnvileged only if made when litigation 
was pending or contemplated 

If communications pass between a legal adviser and a 
non-professional agent after litigation has commenced or is 
contemplated and for the purpose of obtaining or giving 
advice as to such litigation or for the purpose of obtaining 
or collecting evidence to be used in the litigation or which 
may lead to the obtaining of such evidence they are privi- 
leged (I). The communication need not pass directly between 



(/) Bawstone v. Preston Corpora- L. E. 17 Eq. 329, but see Burton v. 

tion (1885), 30 Ch. D. 116. Dodd (1890), 35 Sol. p. 39. 

(17) Goldstone v. Williams, Dea- (k) Ainsworth v. Wilding, supra, 

con, and Co., supra. (I) Anderson y. Bank of British 

(h) Lyell v. Kennedy (1884), 27 Co?M»i6m(1876),2Ch.D. 644,C. A.; 

Ch. D. 1, C. A., at pp. 25, 26, 31. Steele v. Stewart (1843), 13 Sim., 

(i) Ainsworth v. Wilding, supra, affirmed(1844), IPh. 471 ; Walsham 

at p. 322. V. Stainton (1863), 2 Hem. & M. 1 ; 

(i) Chant V. Brmon (1852), 9 Original Hartlepool Collieries Co. v. 

Hare, 790 ; Turtan v. Barber (1874), Moon (1874), 30 L. T. 585, C. A. ; 
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the legal adviser and the non-professional agent, but may 
pass through an agent (m). 

Where the communications are between the legal adviser 
and a third party the same conditions must apply in order 
that the communications may be privileged. But if the 
agent or third party is merely the medium of communication 
between the legal adviser and his client the communications, 
as has already been seen, are privileged whether there be 
pending litigation or not (w). 

In like manner documents obtained by a solicitor with a 
view to enabling him to prosecute or defend an action or to 
give advice with reference to existing or contemplated litiga- 
tion (o), or documents prepared confidentially after a dispute 
has arisen between the parties and for the purpose of obtain- 
ing information, evidence or legal advice with reference to 
litigation existing or contemplated are privileged (p). Thus, 
documents which come into existence merely as materials 
for counsel's brief are privileged (g). So is a surveyor's report 
obtained by the solicitor with a view to giving his client 
legal advice with regard to litigation contemplated or exist- 
ing {r). And where an examination under the Bankruptcy 
Act, 1883 (s), -was held with a view to enabliag the solicitor 
of the trustee to advise him whether an action should be 
brought the transcript of shorthand notes of the proceedings 



M'Oorquodah v. Bell (1876), 45 (o) Learoyd v. Halifax Banking 

L. J. (q. B.), 329; Simpson v. Co., [1893] 1 Ch. 686, at p. 690. 

Brown (1864), 33 Beav. 482; {p) WheelerY.LeMarchant{1881), 

Wilson V. Northampton and Banbury 17 Ch. D. 676, C. A., at pp. 684, 685. 

Junction Rail. Co. (1872), L. R. (q) Southwark Water Co. v. Quick 

14 Eq. 477, 484. (1878), 3 Q. B. D. 315, 320, C. A. ; 

(m) Anderson v. Bank of British The Palermo (1883), 9 P. D. 6. 

Columbia, supra, per Jessel, M.R., (»•) Wheeler v. Le Marchant {IS81), 

at pp. 649, 650. 17 Q. B. D. 675, 683. 

(n) See ante, p. 216. (s) S. 27. 
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were held to be privileged («), though ordinarily shorthand 
notes of proceedings in Court or at chambers are not privi- 
leged (»)• So also copies of depositions taken by the Receiver 
of Wrecks which were obtained for the purpose of an action 
between the parties to a colHsion by the soMcitors to the 
owners of one of the vessels were held to be privileged (a;), 
though depositions filed in the course of an action are not 
privileged (y). But the privilege does not extend to every 
document obtained by a solicitor for the purpose of litigation, 
e.g., copies of documents which cannot themselves be the 
subject of privilege do not become privileged because obtained 
by the solicitor (2). "Where during an action anonymous 
letters relating to the matters in dispute were sent to the 
plaintiff and his solicitor and counsel the letters to the solicitor 
and counsel were held to be privileged but not the letter 
to the plaintiff (a). 

Where the communications pass between a party and a 
non-professional agent or third party they are not privileged 
unless made (1) for the purposes of litigation existing or 
contemplated, and (2) in answer to inquiries made by the 
party as the agent for or at the request or suggestion of his 
legal adviser (6) or, though there has been no such request. 



(<) Learoyd v. Halifax Joint Stock 167, C. A. 

Banking Co., [1893] 1 Ch. 686. See (6) Anderson v. Bank of British 

also Fenton v. Queen's Ferry Wire Columbia (1876), 3 Ch. D. 644, 650, 

Rope Co. (No. 2) (1869), 38 L. J. C. A. ; Jones v. Great Central Bail. 

(CH.) 263. Co., [1910] A. C. 1, 5, 6, H. L. ; 

(u) See ante, p. 218. Friend v. London, Chatham and 

{x) The Palermo, supra. Dover Bail. Co. (1877), 2 Ex. D. 

(2/) See ante, p. 219, 437 ; Lafmie v. Falkland Islands Co. 

(2) Chadmck v. Bmvman (1886), (1857), 4 K. & J. 34 ; Wheeler v. Le 

16 Q. B. D. 561 ; Lyell v. Kennedy Marchant (1881), 17 Ch. D. 675, 

(1884), 27 Ch. D. 1. 682, C. A. 

(a) Re Holloivay (1887), 12 P. D. 
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for the purpose of being laid before the legal adviser with a 
view to obtaining his advice or to enable him to conduct the 
action (c), e.g., to prepare the brief {d). It is essential that 
both these conditions should exist in order that the com- 
munications become privileged (e). If, therefore, a report is 
made by a servant or agent to his principal as to what he 
has done for or on account of the principal for the purpose 
of anticipated litigation, but the report is not made at the 
request of the legal adviser, it is not privileged (/). Many 
of the cases under the Common Law Procedure Acts which 
seem to decide that the privilege attaches though the reports 
were not obtained for the purpose of being laid before the 
party's legal adviser are not now authorities, as the stricter 
rules, which formerly obtained in the Court of Chancery, now 
prevail (gf). Communications between a member of a trade 
union and the secretary of the union made with a view to 



(c) Southwark Water Co, v. Quick 
(1878), 3 Q. B. D. 315, 322 ; Ander- 
son V. Bank of British Columbia, 
supra, at p. 648 ; The Theodor 
Korner (1875), 3 P. D. 162 ; Bun- 
bury V. Bunbury (1839), 2 Beav. 
173 ; Beece v. Trye (1846), 9 Beav. 
316 ; Coombe v. London Corpora- 
tion (1842), 6 Jur. 571 ; PenrvMuck 
V. Hammond (1847), 11 Beav. 59 ; 
Willson V. Lepnard (1838), 7 L. J. 
(CH.) 242 ; Phillips v. Bouth (1872), 
41 L. J. (o. p.). 111. 

(d) Anderson v. Bank of British 
CoVumhia, swpra. 

(e) Paddonv. Winch (1810), L-B,. 
9Eq. 666; Westinghouse-v. Midland 
Bail. Co. (1883), 48 L. T. 98 ; Bus- 

ros V. White (1876), 1 Q. B. D. 423, 
C. A. ; English v. Totiie (1875), 1 



Q. B. D. 141 ; Ross v. Gibbs (1869), 
L. R. 829, 522, explained in Ander- 
son V. Bank of British Columbia, 
supra ; McLean Brothers and Bigg, 
Ltd. V. Jones and Co. (1892), 66 
L. T. 653 ; Friend v. London, Chat- 
ham and Dover Rail. Co. (1877), 2 
Ex. D., 437, C. A.; Pacey v. 
London Tramways Co. (1876), 2 
Ex. D. 440 n., C. A. ; Baker v. 
London and South Western Rail. Co. 

(1867), L. R. 3 Q. B. 91 ; Glyn v. 

Caulfield (1851), 3 Mac. & G. 463 ; 

Kerr v. Gillespie (1844), 7 Beav. 

572. 
(/) Cook V. North Metropolitan 

Tramway Co. (1889), 6 T. L. R. 22. 

Compare CoUins v. London General 

Omnibus Co. (1893), 68 L. T. 831. 
{g) See Woolley v. North London 
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induce the latter to instruct the union's solicitor to take up 
the member's case are not privileged because made to a 
person, not a legal adviser, who had himself to consider and 
act on them (A). Letters written about the character of a 
servant though confidential, and in one sense privileged, are 
not privileged from production unless they have come into 
existence under the above conditions (i), though they may 
possibly be privileged on the ground that their production 
may tend to criminate the party ( j). 

There must be a land Jide belief or a reasonable appre- 
hension that litigation may ensue, where it is not actually 
pending (fc), and if the communications have not been made 
at the instance of the legal adviser, there must also be a 
bond Jide intention of laying them before him for the purpose 
of his advice (i). If these conditions apply the communications 
are privileged, though not actually laid before the legal 
adviser (m), A mere vague apprehension of litigation is not 
sufficient ia order that the privilege may attach. Letters 
written two years before the institution of a suit by a country 
solicitor to a member of the firm acting as his town agents 
have been held to be outside the privilege, though the firm 
afterwards acted as the solicitors in a suit which involved 
the subject-matter of the letters (n). So also letters, written 
eighteen years before a suit was commenced, passing between 

Bail. Co. (1869), L. R. 4 C. P. 602 ; Greenland v. King, infra. 

Parr v. London, Chatham and Dover (I) Souihwark Water Co. v. Quick 

Bail. Co. (1871), 24 L. T. 558 ; (1878), 3 Q. B. D. 315, C. A., at pp. 

Skinner v. Oreat Northern Bail. Co. 321, 323 ; Collins v. London General 

(1874), L. R. 9 Ex. 298. Omnibus Co. (1893), 68 L. T. 831 ; 

(h) Jones v. Oreat Central Bail, Boss v. Oibba (1869), L. R. 8 Eq. 

Co., supra. 522 ; Haslam Engineering Co. v. 

(i) Webb V. East (1880), 5 Ex. D. HaU (1887), 3 T. L. R. 776. 

108. {m) lb. 

(j) lb. ; aeepost, p. 253. («) Hampson v. Hampson (1867), 

{k) Hampson v. Hampson, infra ; 26 L. J. (CH.) 132. 
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a legal adviser and his client, and brought into existence in 
case a certain transaction then entered into should subse- 
quently be impeached, were held not privileged when the 
litigation was brought subsequently against a third party (o). 

If the communications consist of documents which were 
already in existence aliwnde, and which have not been made 
for the purposes of litigation, the mere fact of their being 
handed to a solicitor for the purposes of the conduct of the 
action does not estabHsh a privilege in their favour (p). 

Limitation of the privilege to the legal profession. — In all 
cases privilege only attaches where the communications are 
made to or by the legal adviser, as such, and does not attach 
where he is consulted merely as a friend and not profession- 
ally, even though a desire to obtain the benefit of his pro- 
fessional knowledge prompted the communication {q). Again, 
the privilege is confined to the legal profession and does not 
extend to confidential communications between a party and 
his medical or spiritual adviser (r), or non-professional friend 
or adviser (s), or a patent agent {t), or a pursuivant of the 
Herald's College (w). 



(o) Greenlaw v. King (1838), 1 Jauncey (1837), 8 C. & P. 99 ; 

Beav. 137. Blenkensopp v. Blenkenaopp (1846), 

{p) Pearce v. Foster (1885), 15 10 Beav. 277, 282. 
Q. B.D. 114,C.A.,j)erBBBTT,M.R., (r) Wheeler v. LeMarchant {1881), 

at pp. 118, 119 ; Chadmck v. 17 Ch. D. 675, 681, C. A. ; Reid v. 

Bmman (1886), 16 Q. B. D. 561 ; Langlois (1849), 1 Mac. & G. 627, 

Larid Corporation of Canada v. per Loid Cottenham, at p. 638 ; 

Pulesion (1884), M. N. 1. Anderson v. Bank of British Colum- 

(q) Wilson v. Bastall (1792), 4 bia (1876), 2 Ch. D. 644, 650, C. A. 
Term. Rep. 754, 758 ; Greenlaw v, (s) Smith v. Danidl, supra, at 

King (1838), 1 Beav. 137 ; Smith p. 654. 

V. Danieil (1874), L. R. 18 Bq. 649 ; («) Mosdey v. Victoria Rubber 

Greenough v. Gaskell (1833), 1 My. Co. (1886), 65 L. T. 482, 485. 
& K. 98, per Lord Bbottgham, L.C, (m) Slade v. Tvcker (1880), 14 

at p. ]04; Doe d. Pritchard v. Ch. D. 824. 
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Conununications between co-parties. — ^Where the communi- 
cations pass between co-plaintiffs {x) or co-defendants {y) the 
same principles apply as in the case of communications 
between a party and a non-professional agent, and privilege 
can only be claimed under like conditions. 

Litigation in person. — Where the Utigation is conducted by 
the litigant in person it appears to be very doubtful whether 
there is any privilege for documents coming into existence as 
materials for or relating to the evidence of intended witnesses 
or in any other way for the purpose of the action {z). 

Where fraud or illegality is alleged. — Where fraud or 
illegality is definitely alleged in the pleadings or in the 
affidavits, the privilege does not cover communications relevant 
to the issue of fraud or illegahty which may have passed 
between the party and his legal adviser for the furtherance 
of the fraudulent or illegal act (a), although the commission 
of the act would not amount to a crime ; and the communi- 
cation is not privileged on the ground of crimination which 

(a;) Hult V. Haileybury College (1856), 3 Jur. (n. S.) 39; B. v. 

(1888) 4 T. L. R. 277, C. A. ^<^ '^'"'^ Bailton (1884), 14 Q. B. D. 

{y) 'Hamilt(mv.Nott(1813),L.'R. 153, C. C. R. (where the fonner 

16 Eq. 112; Jenhyns v. Bushby cases are reviewed); Be Postle- 

(1866), L. R. 2 Eq. 547; Betts v. thewaitY. Eichman {1881), 37 Ch.D. 

Menzies (1857), 26 L. J. (ch.) 528 ; 722 ; Williams r. Quebrada Bail. 

Goodall V. LitOe (1851), 1 Sim. (n. s.) Land and Copper Co., [1895] 2 Ch. 

155_ 751 ; B. v. Bvllivant, [1900] 2 

(z) See Kyehe v. Holt, Childs v. Q- B. 163, C. A., per Romee, L. J., 

BroiherUm, [1888] W. N. 128, at pp. 168, 169, reversed in H. L. 

where the judges difiered ; and see svb. nom. Bullivant v. A.-O. for 

Young v. HoUoway (1887), 12 P. D. Victoria, [1901] A. C. 196, but on 

167, jjer Cotton, L.J. *lie ground that there was no 

(a) FoUott V. Jefferyes (1850), 1 aUegation of fraud or iUegality. 

Sim. 3, per Lord Ceanwoeth, at Compa,teOTeenoug}iY.Qaskell{\83Z), 

pp. 15, 16 ; BussM v. Jackson 1 My. & K. 98, 103 ; Charlton v. 

(1851), 9 Hare, 387, 392, per Coomftes (1863), 4 Giff. 372. 
TuKNEB, V.C. ; Oartside v. Outran. 



K.D. 
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is considered hereafter (6). In order that the privilege may 
obtain, there' must be professional confidence and professional 
employment, and there can be no professional confidence as to 
communications of this nature, nor is the furtherance of fraud 
or illegality professional employment within the meaning of 
the principle which protects communications from dis- 
closure (c). It has been held that, the communications are 
not protected if they relate to the subject-matter of the 
frauds alleged, and are made for the purpose of seeking the 
advice of the solicitor for the guidance of the party in 
the commission of the fraud, even though the solicitor is 
ignorant of the fraud or purpose {d). 

How far the priociple obtains that fraud or illegality destroys 
legal professional privilege is doubtful. The cases seem to 
show that its application is limited to communications between 
the client and his legal adviser made for the purpose of com- 
mitting or furthering the commission of some illegal or wrong- 
ful act, and that the principle does not apply merely because 
fraud or fraudulent representation or the like is alleged ia an 
action (e). 

Where a fiduciary relationship exists between the parties 
to an action such as that of trustee and cestui que trust (/) or 

(6) Post, p. 253. against agents where fraud or 

(c) See R. v. Cox and RcUlton, fraudulent representation was 
supra, at Tp. 168; Russell y. Jackson, alleged). See also Great Western 
tupra ; Oartside v. Outram, supra. Colliery Co. v. Tttcker (1894), 43 

(d) Williams v. Qriebrada Rail. L. J. (ch.) 518, C. A. ; Waynes 
die. Co., supra, but see contra, Merthyr Co. v. D. Radford and Co., 
Charlton v. Coombes, supra. [1896] 1 Ch. 29 ; Mahony v. No- 

(e) E.g., Leitch v. Abbott (1886), iioruil Widows' Life Assunmce Fund 
31 Ch. D. 374, C. A. ; EdelsUm v. (1871), 40 L. J. (c. p.) 293. 
Russell (1888), 57 L. T. 927 ; Sachs {f)Re Mason, Mason v. Cattley 
V. Speilman (1887), 37 Ch. D. 295 ; (1883), 22 Ch. D. 609 ; Re Postle- 
Whyte V. Ahorns (1884), 26 Ch. D. thwaite, supra ; Talbot v. Marsh- 
Ill, C. A., all actions by principles field (1865), 2 Drew & Son, 549; 
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any analogous relationship (g), the privilege can only be 
claimed by the trustee with respect to communications and 
documents brought into existence byi the trustee for the 
purpose of the action (h). 

In an action between cestui que trust and trustee the latter 
was ordered to produce certain leaves abstracted from an 
account book relating to trust matters, though he stated that 
they had been abstracted because they related only to matters 
unconnected with the estate, and also to produce documents 
which related to the purchase of an estate by him which 
estate the cestui que trust alleged had been purchased out of 
trust moneys although the trustee alleged that the docu- 
ments proved his case, namely that the estate had been 
purchased out of private moneys (i). Where there was a 
similar dispute between two cestuis que trustent in respect 
of trust matters and the trustee had acted as solicitor to one 
of the parties, it was held that communications passing between 
that party and the solicitor were not privileged as against the 
other (A). 

It was formerly the rule that a mortgagee was entitled 
to refuse production of his title deeds for the inspection of 
the mortgagor, who had commenced an action for redemption, 
unless the mortgagor first paid him the principal moneys 
together with interest and costs (Z), but this has been altered 
by the Conveyancing and Law of Property Act, 1881 (m). 

Wynne v. Humberston (1858), 27 Thomas v. Secretary of State for 

Beav. 421 ; Devaynes v. Robinson India (1870), 18 W. R. 312. 

(1855), 20 Beav. 42. (t) Farrer v. Hutchinson (1839), 

(g) Oouravd v. Edison Telephone 9 Ad. & EL 641. 

Co. (1888), 57 L. J. (ch.) 498 ; (k) Tugwell v. Hooper (1847), 10 

compare Bristol Corporation v. Beav. 348. 

Cox (1884), 26 Ch. D. 678, 683. (I) Chichester v. Donegal (Mar- 

(h) Talbot V. Marshfidd, supra ; quis) (1870), 39 L. J. (ch.) 694. 

Wynne v. Humberstone, sv/pra ; Re (m) 44 & 45 Vict, c, 41, s. 16. 
Mason, Mason v. CatUey, supra; 
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Waiver of the privilege. — The privilege is in all cases the 
privilege of the client (w), and not of the solicitor or other 
legal adviser (o), and so may be waived by the client (p), 
but not by the legal adviser {q) . Merely putting the documents 
to a party in examination before an examiner, or exhibiting 
them to his depositions, or putting them before a judge in 
chambers in order that he may decide whether a compromise 
of the action is a proper one or not, does not amount to 
waiver (r). Nor is the privilege waived by the documents 
being referred to in the pleadings (s). Waiver as to some 
of several documents does not necessarily involve a waiver 
as to the others. The waiver may be total or partial (t). 

Privilege is not lost by reason of the death of the chent (m), 
nor does the privilege cease because the action for the purpose 
of which the documents were brought into existence is not 
ultimately proceeded with (a;). In such a case the privilege 
can be claimed in a subsequent action other than that for 
which the documents were originally brought into existence {y), 
since the general principle is that once the privilege has 

(n) Knight Y. Waterford (Marquis) 1 My. & K. 98, 102. 

(1836), 2 Y. & C. Ch. Cas. 22, 41 ; (r) OoUsUme v. Williams, [1899] 

Herring v. Cloherry (1842), 11 L. J. 1 Ch. 47. 

(CH.)149; OoraleyY.MomUy (1^55) (s) Roberts v. Opfenheim (1884), 

2 K. & J. 288 ; Andersm v. Bank of 26 Ch. D. 724, C. A. 

British Columbia (1876), 2 Ch. D. («) Lydl v. Kennedy (1884), 27 

644, 649 ; Proctor v. Smiles (1886), Ch. D. 1, 24, C. A. 

55 L. J. (Q. B.) 467, 527, C. A., per (u) Bullivant v. A.-O. for Vic- 

Lord ElsHER, at p. 528. toria, [1901] A. C. 196, per Lord 

(o) Anderson v. Bank of British Lindley, at p. 206. 

ColumMa, supra ; Proctor v. Smiles, (x) Pearce v. Foster (1885), 15 

supi'<^- Q. B. D. 114. 

ip) Oalcraft V. Ouest, [1898] 1 {y) Walsham v. Stainton (1863), 

Q. B. 759, C. A. 2 Hem. & M. 1 ; Hughes v. Gamons 

(g) Anderson v. Bank of British (1843), 6 Beav. 352; Holmes v. 

Columbia, supra ; Proctor v. Smiles, Badddey (1844), 1 Ph. 476. 
supra ; Oreenough v. Qaskdl (1833), 
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attached to documents the documents remain privileged, 
unless the privilege is waived {z). The mere fact that docu- 
ments used in a previous litigation are held and have not 
been destroyed does not amount to a waiver of the privilege (a). 

Illustrations 

In Lord, Walsingham v. Goodricke (b), the bill prayed 
specific performance of the agreement thereby stated to have 
been made by the defendant, to sell to the plaintiff an estate 
in Norfolk. During the negotiations for the purpose of 
effecting the sale letters passed between the defendant and 
his solicitor relating to the sale before any dispute had risen, 
and the defendant objected to produce them. It was held 
that they were privileged notwithstanding that the com- 
munications took place before any dispute arose. 

In Taylor v. Battern (c), an action upon a judgment 
obtained against the defendant in the Eoyal Court of Jersey, 
the defendant in his af&davit of document objected to produce 
certain documents on the ground (as stated in his second 
affidavit after a first affidavit had been held to be insufficient) 
that they consisted of " documents numbered 50-76 inclusive 
and tied up in a bundle marked with the letter A, and initialed 
by me which have passed between my legal advisers and myself 
in relation to the matters in question in this case and with 
a view to my defence to the plaintiff's claim, and certain 
instructions to and opinions of counsel in relation to the 



(z) Caleraft v. OueM, [1898] 1 (a) Cakraft v. Ovest, [1898] 1 

Q. B. 759, per Lindlby, M.R., at Q. B. 759, and see Ainsworth v. 

p. 761 ; OoUstone v. Williams, Wilding, [1900] 2 Ch. 316. 

[1899] 1 Ch. 47, 52 ; Pearce v. (ft) (1843), 3 Hare, 122. 

Foster, supra ; BuOock v. Gorrie j^j (1878), 4 Q, B. D. 85, C. A. 
(1878), 3 Q. B. D. 356. 
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same matters, all of which I claim to be privileged from 
production." It was held that the affidavits were sufficient 
to claim the privilege and that no further affidavit need be 
made. 

In Anderson v. Bank of British Colwnhia {d), an action was 
commenced against a banking company to compel them to re- 
place a sum of money alleged to have been improperly trans- 
ferred, in December, 1873, from one account to another at their 
branch bank in Oregon. On the 11th November, 1874, the bank 
manager in London received a letter from plaintiff's solicitor 
demanding repayment of the sum, and about the same time 
the plaintiff had an interview with the London bank manager 
about it. As a result of the letter and interview the bank 
manager telegraphed to the branch manager to send fullest 
particulars of the whole transactions, and requested the 
attendance of the bank's solicitor at the next meeting of the 
board. In answer to the telegram a letter was written, dated 
the 16th November, 1874, by the branch manager to the general 
manager. In their affidavit of documents the deponents 
objected to produce this letter among others " on the ground 
that they are correspondence between the defendants the 
Bank of British Columbia and their solicitors or agents, in. 
reference to the subject of this suit and documents prepared 
exclusively for the purpose of this suit, or with reference 
thereto and are privileged." It was held that the document 
was not privileged on the .ground that there was nothing to 
show that communication was made to the agent in Oregon 
to the effect that his communication was to be a confidential 
one for the purpose of being submitted to the solicitor in 
London for advice, and the communication was not therefore 
made as a confidential communication in any other sense 



(d) (1876), 2 Ch. D. 644, C. A. 
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than that in which every communication from an agent to his 
principal is confidential. Sir George Jessel (e), Master of the 
Rolls, explained the object and meaning and the extent of the 
rule relating to the protection of confidential communications 
as follows : " The object and meaning of the rule is this ; that 
as, by reason of the complexity and difficulty of our law 
litigation can only be properly conducted by professional men, 
it is absolutely necessary that a man, in order to prosecute 
his rights or to defend himself from an improper claim, should 
have recourse to the assistance of professional lawyers, and, 
it being so absolutely necessary, it is equally necessary, to use 
a vulgar phrase, that he should be able to make a clean breast 
of it to the gentleman whom he consults, with a view to the 
prosecution of his claim or the substantiating of his defence 
against the claim of others; that he should be able to 
place unrestricted and imbounded confidence in the pro- 
fessional agent, and that the communications he so makes to 
him should be kept secret, unless with his consent (for it is 
his privilege, and not the privilege of the confidential agent), 
that he should be enabled properly to conduct his htigation. 
Now, as to the extent of the rule. It goes not merely to a 
communication made to the professional agent himself by the 
client directly, it goes to all communications made by the 
client to the solicitor through intermediate agents, and he is 
not bound to write letters through the post, or to go himself 
personally to see the soHcitor ; he may employ a third person 
to write the letter, or he may send the letters through a 
messenger, or he may give a -wgrbal message to a messenger, 
and ask him to deliver it to the solicitor, with a view to his 
prosecuting his claim, or of substantiating his defence. Again, 
the soUcitor's acts must be protected for the use of the client. 

(e) Ih.. at p. 649, 
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The solicitor requires further information, and says, ' I will 
obtain it from a third person.' That is confidential. It is 
obtained by him as solicitor for the purpose of the litigation, 
and it must be protected upon ,'the same ground, otherwise it 
would be dangerous, if not impossible, to employ a solicitor. 
You cannot ask him what the information he obtained was. 
It may be information simply for the purpose of knowing 
whether he ought to defend or prosecute the action, but it 
may be also obtained in the shape of collecting evidence for 
the purpose of such prosecution or defence. All that, therefore, 
is privileged. Then the rule goes a step further. The solicitor 
is not bound any more than the client to do this work himself. 
He is not bound either to collect information or to collect 
testimony. He may employ his clerks or other agents to do 
it for him, and upon the same principle as the information 
acquired by himself directly is protected, so the information 
acquired by the clerk or agent employed by him is equally 
protected. But then the cases go still a step further. Suppose 
the information required is in a foreign country, where neither 
the solicitor nor his clerk nor an ordinary agent can obtain 
it, he may request the client to obtain it himself, and the 
information so obtained by the client at the request or under 
the advice of the solicitor is, in a sense, obtained by the agent 
or the solicitor, though it is a very odd way of expressing it. 
It is turning the client, so to say, into the agent of the 
solicitor for the purpose of obtaining information, but it is 
clearly within the rule of privilege. So far as I understand, 
the cases in equity go no further." On appeal the judgment 
of the Master of the EoUs was upheld, and it was stated by 
Lord Justice James that such a communication was, above all 
others, the very thing which ought to be produced, as the 
knowledge of the agent was the knowledge of the principal, 
and that it is the duty of anyone giving discovery to use their 
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best efforts bond fide to obtain all the information his agent 
can give him, and that being so, it was impossible to say that 
discovery of a document of that kind could be resisted. 

In Wheeler v. Le Marchant (/), an action for specific 
performance of a building contract to take on lease building 
land from the defendants (who were trustees of the will of Mr. 
Brett, whose estate was being administered in an action of Brett 
V. Le Marchant), the defendants objected to produce certain 
documents on the ground that "many of them consist of 
[instructions and briefs to counsel, with their opinions, rules 
and observations and indorsements thereon, and orders and 
copies and drafts of orders and other documents, all in the 
matter of In re Brett's Estate, Brett v. Le Marchant, in which 
the estate of our testator, J. A. Brett, is being administered 
under the direction of the Chancery Division of the High Court 
of Justice, and the remainder of such documents consists 
of confidential correspondence between ourselves and our 
former soKcitors and our present soHcitors and our former 
estate agent and surveyor, Mr. Wilkinson, and his agent, Mr. 
N. Kempthorne, and our present estate agent and surveyor, 
Mr. Ellis, and between such solicitors and agents], drafts 
and originals of instructions by counsel and counsel's opinions 
thereon, accounts and other documents in this action which 
were prepared and written for the purpose of our defence to 
this action, and all of which documents are privileged from 
production." The plaintiff took out a summons for the 
production of such of the documents as came within the 
description inclosed in square brackets in the above paragraph 
taken from the affidavit of documents. Vice-Chancellor Bacon 
held that these documents were privileged. On appeal it was 
held that the plaintiff was entitled to production of all the 

(/) (1881), 17 Ch. D. 675. 
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documents except such, if any, as the defendants could state by 
affidavit to have been prepared confidentially, after dispute had 
arisen between the plaintiff and defendant, and for the purpose 
of obtaining information, evidence or legal advice with 
reference to litigation existing or contemplated between the 
parties to the action. Sir George Jessel, M.E., said that the case 
appeared to be an attempt on the part of the defendants to 
extend the rule as to protection from discovery. " What they 
contended for was that documents communicated to the 
solicitors of the defendants by third parties, though not com- 
municated by such third parties as agents of the clients 
seeking advice, should be protected, because those documents 
contained information required or asked for by the solicitors, 
for the purpose of enabling them the better to advise the 
cUents. The cases, no doubt, establish that such documents 
are protected when they have come into existence after litiga- 
tion commenced or in contemplation, and when they have been 
made with a view to such litigation, either for the purpose of 
obtaining advice as to such litigation, or of obtaining evidence 
to be used in such litigation, or of obtaining information which 
might tend to the obtaining of such evidence, but it has never 
hitherto been decided that documents are protected merely 
because they are produced by a third person in answer to an 
inquiry made by the solicitor. It does not appear to me to be 
necessary, either as a result of the principle which regulates 
this privilege, or for the convenience of mankind, so to extend 
the rule. It does not protect all confidential communications 
which a man must necessarily make in order to obtain advice, 
even when needed for the protection of his life, or of bis 
honour, or of his fortune." The Master of the Rolls then 
went on to show that communications made to a medical man, 
to a priest in the confessional, or to a friend, of the most 
delicate nature were not protected, and that the protection was 
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restricted to the obtaining the assistance of lawyers, as regards 
the conduct of litigation or the right to property, and that 
it had never gone beyond the obtaining legal advice and 
assistance and all things reasonably necessary in the shape of 
communications to the legal advisers in order that legal 
advice might be obtained safely and sufficiently. He con- 
tinued : " But what we are asked to protect here is this : the 
solicitor being consulted on a matter as to which no dispute 
has arisen, thinks he would like to know some further facts 
before giving his advice, and applies to a surveyor to teU him 
what the state of a given property is, and it is said that the 
information given ought to be protected because it is desired 
or required by the solicitor in order to enable him the better 
to give legal advice. It appears to me that to give such 
protection would not only extend the rule beyond what 
has been previously laid down, but beyond what necessity 
warrants." 

In The Southwark and Vaiixhall Water Co. v. Quick (g), 
an action by a company against their former engineer to 
recover various sums of money which, it was alleged by the 
company, had been wrongly debited to them in accounts 
that had been settled between them and the defendant, the 
plaintiff sought inspection of : (1) a transcript of shorthand 
writer's notes of a conversation between a chimney sweep 
employed by the company and the company's engineer, for 
the purpose of such engineer's obtaining information and 
reporting the same to the board of directors to be furnished 
to the company's soHcitor for his advice in relation to the 
intended action; (2) transcripts of shorthand writer's notes 
of interviews between the chairman of the company and the 
engineer, and certain inspectors of the company, obtained 
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with a view of submitting the same to the company's solicitor 
for advice in relation to the intended action. The transcripts 
of the notes were afterwards handed to such solicitor ; (3) A 
statement of fact drawn up by the chairman of the company 
to be submitted to the company's solicitor for advice in 
relation to the intended action and which was in fact after- 
wards submitted to the solicitor. It was held by the Divisional 
Court that the apphcation for inspection must be refused 
on the ground that the documents were documents containing 
information which had been obtained by the plaintiffs with 
a view to consulting their professional adviser, and that there 
was no distinction between information obtained upon the 
suggestion of a solicitor with a view to its being submitted to 
him for the purpose of his advising upon it, and that procured 
spontaneously by the client for the same purpose, nor between 
information so voluntarily procured for that purpose and 
actually laid before the solicitor and that so procured and 
not submitted to him, so long as the Court was satisfied that 
it was bond fide procured for the purpose. It was held by the 
Court of Appeal that the documents were privileged because 
they had come into existence "merely for the purpose of 
being laid before the solicitor for his advice or for his con- 
sideration," and that a document so brought into existence 
was not taken out of the privilege merely because afterwards 
it was not laid before the solicitor. Lord Justice Cotton said : 
" Privilege only extends to communication with legal advisers ; 
communications with a most confidential agent are not pro- 
tected if that confidential agent happens not to be a solicitor. 
And this proceeds on the principle that laymen (by which I 
mean persons not learned in the law) cannot be expected to 
conduct their defence or litigation without the assistance of 
professional advisers ; and for the purpose of having the Uti- 
gation conducted properly the law has said that communications 
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between the client and the solicitor shall be privileged, 
and that no one shall be entitled to call for the production 
of a document which has been submitted to the soUcitor for 
the purpose of obtaining his advice or for the purposes of 
enabling him to institute or defend proceedings. There must 
be the freest possible communication between solicitor and 
chent, and it is on this ground that professional communica- 
tions are entitled to privilege which excepts them from the 
general rule." 

In Kennedy v. Lyell (k), L. brought an action against K. 
to recover possession of real estates formerly belonging to 
A. D. who had died intestate. His title was under a con- 
veyance from persons who claimed to be the co-heiresses of 
A. D. K. brought an action against L. for penalties under 
32 Henry 8, c. 9, on the ground that he had bought a 
pretended title. L. exhibited interrogatories in the latter 
action for the examination of K., by some of which various 
questions were asked as to the pedigree of the alleged co- 
heiresses. K. answered that he had no personal knowledge 
of any of the matters inquired after by these interrogatories, 
and that such information as he had received in respect of 
them had been derived by him from information procured 
by his soKcitors or their agents in and for the purpose of 
defending his title to the estates, and he submitted that he 
ought not to be required to put in any further answer. The 
Court of Appeal held that since his only information arose 
from privileged communications which he was not bound 
to disclose, and the matters inquired into were not simple 
matters of fact patent to the senses, he ought not to be 
compelled to answer his belief as to those matters. This 
view was also adopted by the House of Lords on an appeal 

(h) (1883), 23 Ch. D. 387, C. A. 
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to them (i). Lord Blackburn in his judgment puts the 
principles thus : " The defendant having set up a title as a 
defendant, just as the plaintiff has set up a title as a plaintiff, 
he is entitled to discovery and interrogatories in aid of his 
title ; and I take it to be tolerably clear and certain that as to 
that he is entitled to discovery of all that lies in the knowledge 
of the other side, whom he is interrogating, and would really 
be material to support the case of a person asking for discovery, 
and that he is entitled, as it has been phrased, to search the 
plaintiff's conscience, and to ask him not merely as to what 
he may himself have seen, or may himself know, but as to 
all the facts which he has, and all the' information which he 
has for forming a knowledge and belief, derived from his agent. 
That is the general rule, although there are a great many 
niceties and technicalities upon it which: it is not necessary 
to notice here. This rule is equally well established, namely, 
that the Law of England, for the purpose of public poUcy 
and protection, has from very early times said that a client 
may consult a solicitor (I mean a legal agent) for the purpose 
of his cause, and of litigation which is pending, and that the 
policy of the law says that, in order to encourage free inter- 
course between him and his solicitor, the client has the 
privilege of preventing his solicitor from disclosing anything 
which he gets when so employed, and of preventing its being 
used against him, although it might otherwise be evidence 
against him. This further rule has been established, that 
the other side is not entitled, on discovery, to require the 
opponent to produce as a document those papers which the 
solicitor or attorney has prepared in the course of a case, 
.and has sent to his client. They may be very relevant ; but 
just because they are very relevant they are not to be produced 
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when they amount to that. To put it in a short way, the 
privilege may extend to many things which do not amount 
to that ; but when a solicitor having made inquiry as to 
everything which is going on, and having prepared the case, 
has written out a brief, and sent it to his client, I think it 
must be considered as perfectly weU settled that the other 
side is not entitled to say, ' Show me that brief which you 
have got from your attorney.' He may show it if he pleases ; 
but it is a good answer to discovery to say, ' It was prepared 
for me by my legal adviser, my attorney, confidentially, and 
it is my privilege to say that you shall not read it,' and I 
think that it was hardly disputed that on a discovery of 
documents you could not discover that brief. But then it is 
argued that though that is so you may, as has been repeatedly 
said, search the conscience of the party by inquiry as to his 
information and belief from whencesoever derived, and that 
it consequently follows from that, that although inspection 
of a brief has been refused you are nevertheless entitled to 
ask the party himself, ' Did not you read the brief, and when 
you had read it, what was your belief from reading it ? ' . . . 
Now as to that I believe there is no authority . . . but it 
seems to me the plain reason and sense of the thing is that 
as soon as you say that the particular premises are privileged 
and protected, it follows that the mere opinion and belief 
of the party from those premises should be privileged and 
protected also. I do not mean to state (and I mention it in 
case I should be misunderstood) that a man has a privilege 
to say, ' I have a deed which you are entitled to see in the 
ordinary course of things; but I claim a privilege for that 
deed, because it was obtained for me by my attorney in the 
course of litigation. That would be no privilege at all. So 
again with regard to another fact, such as a man being told 
by an attorney's brief that there is ground for thinking that 
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there is a tombstone or a pedigree in a certain place — if the 
man went there and looked at it and saw the thing itself, 
I do not think that he would be privileged at all in that case ; 
because it is no answer to say, ' I know the thing which you 
want to discover, but I first got possession of the knowledge 
in consequence of previous information,' that is not within 
the meaning of privilege. But when the interrogatory is 
simply, 'What is the belief which you have formed from 
reading that brief,' to follow that you cannot ask that question. 
' It is a new point ; it has never been raised before ; but it seems 
to me that that is right." 

Lord Watson {k) in his judgment cited with approval the 
statement of the general principle of the law relating to the 
protection of communications passing between a cUent and 
his solicitor by Vice-ChanceUor Kindersley in the case of 
Lawrence v. Campbell (l), who says : " The general principle 
is founded upon this, that the exigencies of mankind require 
that in matters of business which may lead to litigation men 
should be enabled to communicate freely with their pro- 
fessional advisers and their communications should be held 
confidential and sacred and that no one should have a right to 
their production ; " and again he says : " It is not now necessary, 
as it formerly was, for the purpose of obtaining protection, 
that the communications should be made either during or 
relating to an actual or even to an expected Utigation. It is 
sufficient if they pass as professional communications in a 
professional capacity." 

In Collins v. London General Omnibus Co.{m), an action by 
the plaintiff for damages for injuries alleged to have been 
inflicted through the negligence of the defendants, a written 
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report was made by the conductor of the omnibus to the 
defendant on the day following the accident with regard to 
the circumstances. At ithat itime no action had been begun 
or even threatened, but the Court came to the conclusion that 
the circumstances of the case were such as to raise a high 
probabihty, amounting ahnost to a certainty, that Htigation would 
ensue, and there was abundant material to indicate that the 
document came into existence for no purpose other than 
for the use of the solicitor in anticipation of the action, for the 
purpose of advising the defendants in reference thereto. The 
claim for protection was made on the ground that " it had been 
made or had come into existence for the use of the company's 
solicitor in this action, and as evidence and information as to 
how evidence could be obtained, and otherwise for the use of 
the said soUcitor to enable him to conduct the defence in this 
action and to advise the defendant company in reference 
thereto, and that it had been made under the actual 
direction of the defendants' solicitor, and for no purpose 
other than for the use in anticipation of litigation and in 
the conduct of this action." 

In Cook V. North Metropolitan Tramway Co. (n), a similar 
case to Collins v. Lond<m General Omnibus Co., inspection was 
sought of a report made by the conductor of a tramway 
company to his employers as to the occurrence. Privilege 
was claimed for it on the ground "that the same was 
made for the purpose, in the event of litigation, of being 
laid before the company's solicitor, to be used by him 
for the purposes of the defence to any action, if any 
action should be brought. It was held that the report 
was not privileged as it was not made for the purpose of 
the defence to this action, nor with reference to any 

(») (1889), 6 T. L. R. 22. 
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particular action, and that the objection taken to the pro- 
duction was much too wide. 

In Mayor and Corporation of Bristol v. Gox{o), a summons 
was taken out by the defendant, a ratepayer in Bristol, that 
the plaintiffs — the corporation of Bristol — might produce 
for his inspection cases laid before counsel, and the opiaions 
given thereon, in a former action by the plaintiffs against the 
same defendant and which had been abandoned, and also the 
reports of the committees and sub-committees of the corpora- 
tion with regard to the matters in question. It was held 
that both classes of documents were privileged, and the fact 
that the defendant was a ratepayer and the opinions might 
have been paid for out of the parish rates gave the defendant 
no special claim for inspection. 

In Smith v. Daniel (p), (1) the opinion of counsel and (2) 
the friendly opinion of Lord Westbury, then an ex-chancellor, 
taken by the plaintiff before the bill was filed, were held not 
to be privileged from production on the ground that the 
plaintiff had not said they were confidential communications, 
and that with regard to the opinion of Lord Westbury, it was 
clear on the face of it that it was not a professional com- 
munication. 

In Jenkyns v. Bushby (q), a case submitted for counsel's 
opinion was held privileged though it had no direct reference 
to the suit, but the question at issue in the suit had arisen 
at the time and the subject-matter of the litigation then 
going on was the same as in the suit on which the discovery 
was sought. It was also held that letters written by one 
defendant to his co-defendant with directions to seii,d them on 
to their joint solicitor were privileged. 



(o) (1884), 26 Ch. D. 678. (o) (1866), 35 L. J. (oh.) 820. 
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In Mostyn v. The West Mostyn Coal arid Iron Company, 
Lid. (r), instructions submitted to solicitors or counsel for the 
purpose of obtaining legal advice and their notes and opinion 
thereon, correspondence between the defendants to the action 
and their soHcitors, and between a predecessor in title to the 
defendant and his soHcitors, and letters which passed between 
two members of the firm of soHcitors acting for the defendants, 
or between a partner in the firm and one of their clerks as 
to matters concerning which they had instructions from their 
cHents were held privileged, though no litigation was com- 
menced or in contemplation. 

In Gardner -v.Irvin (s), documents for which protection was 
claimed were described as " correspondence between ourselves 
and our soHcitors : cash-books, ledgers, and accounts, writs of 
summons, statement' of claim and other pleadings, counsel's 
opinion, statement of case in Eussian courts prepared by an 
attorney including copies of depositions and evidence given." 
Objection was taken to produce them on the ground merely 
" that the same are privileged." It was held that the affidavit 
was entirely insufficient, and that the facts upon which the 
objection is founded must be stated and verified on a further 
affidavit. Lord Justice Cotton pointed out that an affidavit in 
answer to an appHcation for discovery must be strictly construed 
because the other side cannot adduce evidence to contradict 
it. The person seeking discovery is bound by the affidavit 
made by his opponent, and therefore it ought to be fuU, and 
it was not sufficient to say that the letters are a correspondence 
between a cHent and soHcitor, but the letters must be pro- 
fessional communications of a confidential character for the 
purpose of getting legal advice. 
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So also in O'Shea v. Wood (f), where the protection was 
claimed as being communications between the client and 
his solicitor, it was held that the affidavit was clearly insuffi- 
cient, and Gardner v. Irvin, supra, was quoted with approval. 

In In re Thomas Holhway, Young v. Holloway{u), the 
plaintiff sued to recall probate of a will on the ground that 
the testator was not of sound mind, and that the will was 
obtained by the undue influence of the defendants, two of 
whom were the executors and the third universal legatee. 
After the commencement of the action, four anonymous letters 
relating to the matters in dispute were received — two by the 
plaintiff, one by the solicitor, and another by his counsel on 
the action. It was held that the letters to the plaintiff must 
be produced, as there was nothing to show that they were 
sent for the purpose of being communicated to his solicitor, 
but that the letters to the solicitor and counsel were privileged, 
for they must be taken to have been sent to them for the 
purposes of the action and by reason of their being the 
plaintiff's legal advisers in the action, and the privilege was 
riot lost because they were not sent in consequence of any 
request by the solicitor or counsel, nor obtained by their 
exertions. 

In Ross V. Gihhs {x), correspondence between the defendants 
and a non-professional person, who had been sent by them as 
their agent to Spain to collect evidence, and in respect of which 
privilege was claimed as being a bundle of letters from the 
agent sent by the defendants to Spain to consult with their 
legal advisers there, and to report thereon, and to obtain 
evidence for the defendants in this suit, was held to be 
privileged on the ground that the privilege is that of the client, 
and information procured through an agent relative to 
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litigation and with a view to it, is as much protected in 
principle as if it were procured through a solicitor. 

In Chadwick v. Bowman (y), a correspondence had taken 
place before the action was brought between the defendant in 
the action and persons other than the plaintiff. The corre-' 
spondence was material to the question at issue in the action. 
The defendant had not preserved the original letters received 
by him or copies of letters written by him. But after the 
action had been brought his soHcitors, for the purposes of the 
defence to the action, procured through the third persons 
copies of the letters so written and received. It was held that 
the copies were not privileged against inspection by the 
plaintiff as the originals would not have been privileged, and 
there was nothing in the circumstances under which the 
copies came into existence to render them privileged. 

In Hutt V. Governors of Haileybury College (z), privilege was 
claimed for letters written by the schoolboy, in respect of 
whose expulsion from school the action was brought, to his 
father. The privilege was claimed because the documents 
consisted " of private confidential communications and state- 
ments of the circumstances relating to his expulsion from 
Haileybury College which were written and prepared at my 
special request by the infant plaintiff and sent to me with the 
object of transmitting them to our solicitors with a view to 
obtaining their advice and with a view to the prosecution of the 
present claim against the defendants, which said, communi- 
cations and statements were accordingly sent to our solicitors 
for this purpose." It was held by the Court of Appeal that 
the affidavit must be construed strictly, and that as it did not 
state that the draft statement of the boy of which inspection 
was sought was prepared for the object of being sent to the 
solicitors, nor was the object of the special request of the 

(y) (1886), 16 Q. B. D. 561. (z) (1888), 4 T. L. E. 277. 
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father stated, the plaintiffs had failed to show that it came into 
existence for the purpose of obtaining legal advice and that 
therefore it must be produced. 

In Jones v. Great Central Railway Co. (a), a member of a 
trade union, who had been dismissed by his employers, furnished 
the union authorities, as required by the rules, with informa- 
tion in writing to enable the authorities to decide whether he 
was entitled to bring an action for wrongful dismissal at the 
expense of the union and with the assistance of their solicitor. 
The information comprised the evidence available in support 
of the action and the names of the witnesses. The union 
authorities sanctioned an action being brought by the member 
with their solicitor acting as solicitor for the plaintiff. The 
defendants sought to obtain inspection of the letters passing 
between the plaintiff and the union and it was held that they 
were entitled to it as they did not fall within the established 
rule as to the privilege for communications passing between 
solicitor and chent. Lord Loreburn, Lord Chancellor, quoted 
Lord Justice James in Anderson v. Bank of British Columbia, 
where he said : " The old rule (meaning by that the ancient 
and venerable rule which still exists) was that every document 
in the possession of a party must be produced if it were 
material or relevant to the cause unless it was covered by 
some established privilege. It was estabUshed that communica- 
tions which had passed directly or indirectly between a man 
and his solicitor were privileged and 'the privilege extended 
no further,' " and continued : " Both client and solicitor may 
act through an agent, and therefore communications to or 
through the agent are within the privilege. But if communi- 
cations are made to him as a person who has himself to 
consider and act upon them, then the privilege is gone ; and 

(o) [1910] A. C. 4. 
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this is because the principle which protects communications 
only between solicitor and client no longer applies. Here 
documents are in existence relating to the matter in dispute 
which were communicated to some one who was not a solicitor 
nor the mere alter ego of a solicitor. Disclosure is constantly 
required of letters between partners or between a firm and its 
agents. It is rare in litigation when communications are 
confined to letters passing between solicitor and client. And 
every large concern, whether a railway company or a trade 
union, or whatever it may be, that must needs conduct its 
business by correspondence is amenable to the same rule — a 
rule in itself wholesome, for it favours the placing before a 
Court of Justice of all material circumstances that may lead to 
a just decision." 

In Goldstine v. Williams Deacon and Co. (b), the plaintiffs' 
solicitors had prepared certain accounts in an action against 
G. and her trustee in bankruptcy for breaches of trust com- 
mitted by her as administratrix of her deceased husband's 
estate. These accoimts were produced to her and admitted 
by her to be correct, on her examination before an examiner. 
The action against her and her trustee in bankruptcy was 
afterwards compromised, and her depositions before the 
examiner to which the accounts were exhibited were entered 
as read in the order of compromise. The accounts related 
to transactions between G. and a firm of bankers with whom 
she had (in alleged breach of trust) deposited securities 
belonging to her husband's estate to secure advances to herself. 
Another action was then commenced by the same plaintiffs 
against the bank, who pleaded the compromise of the former 
suit as a defence and bar to this action. The plaintiffs in 
their affidavit of documents objected to produce the accounts 

(6) [1899] 1 Ch. 47. 
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and an office copy of G.'s depositions before the examiner, 
both of which were in their possession, on the ground that 
they were privileged, having been prepared at the instance of 
the plaintiffs' professional adviser with a view to a former 
litigation after that litigation had been commenced. It was 
held that the accounts were privileged on that ground alone 
even if they had not been prepared also with a view to the 
present litigation, following the rule that a document once 
privileged is always privileged, which is illustrated by Bullock 
and Co. v. Corry and Co. (c), Pearce v. Foster {d), and Galcrafi 
V. Quest (e), and that the use made of them in the examination 
of G. did not amount to a waiver of the privilege as they 
had never effectually been made public. It was held that 
the copies of the depositions were not privileged as the 
depositions themselves were publici juris, and privilege could 
not 'be claimed for what was merely a note of what took 
place before an officer of the Court in the course of a hostile 
litigation. 

In Ainsworth v. Wilding (/), privilege was claimed for 
certain entries in bills of costs relating to litigation, on the 
ground that they were copies of, or extracts from, notes or 
memoranda made by the solicitor, pending the litigation in a 
prior action, for the purpose of enabling him to conduct the 
litigation on his client's behalf, and to advise his clients with 
reference thereto and did not relate to any matter in question 
in the action in which discovery was being sought. Privi- 
lege was also claimed for correspondence consisting of pro- 
fessional communications of a confidential character with 
reference to the conduct by the sohcitors of the former 
action, but which also contained statements of what took 



(c) (1878), 3 Q. B. D. 356. (e) [1898] 1 Q. B. 759, 761. 

W) (1885), 15 Q. B. D. 114. ( / ) [1900] 2 C!h. 315. 
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place in chambers during the course of the action. It was 
held that the entries in the bills of costs must be produced 
for inspection as there was nothing in the affidavit claiming 
protection to show that the memoranda or notes referred to 
were confidential, and therefore, nothing inconsistent with 
the entries being mere notes by the solicitor or his clerk of 
what had taken place in chambers in the presence of both 
parties. The Court, therefore, exercised its jurisdiction to 
inspect the entries for which privilege was claimed, and 
found that part of them was privileged and part not. With 
regard to the professional communications of a confidential 
nature for which privilege was also claimed, the Court held 
that the correspondence was not rendered liable to discovery 
because it also contained statements of fact as to what had 
taken place in chambers in the course of the litigation and 
in the presence of both parties. 

In Lyell v. Kennedy (g), it was held that a collection of 
copies of entries in registers and public records and of other 
original documents, photographs of tombstones and houses, 
aU of which might perhaps be publici juris in themselves, 
was privileged from production where it was sworn that for 
the purpose of defending him against various claimants his 
solicitors had made inquiries and obtained aU the documents 
for the purpose of his defence, on the ground that the collec- 
tion of records was the result of professional knowledge, 
research and skill, and that disclosure of them could not be 
had without asking for the key to the labour which the 
solicitor had bestowed in obtaining them. 

In Learoyd Halifax Joint Stock Banking Co. (h), inspection 
was sought of the transcript of the shorthand writer's note of 
the proceedings at a private examination of witnesses which 

{g) (1884), 27 Ch. D. 1. (h) [1893] 1 Ch. 686. 
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had taken place under section 27 of the Bankruptcy Act, 
1883, upon the appHcation of the plaintiff, a trustee in bank- 
ruptcy, for the purpose of enabling him to ascertain whether 
an action should be brought with reference to the bankrupt's 
affairs. The trustee subsequently commenced the action 
against the bank, and in his af&davit of documents objected 
to produce the transcript of the shorthand writer's notes of 
the examination, on the ground that it had "come into 
existence for the purpose of furnishing to his solicitors evi- 
dence to be used in this litigation, or information which 
might lead to the obtaining of such evidence for the use of 
his solicitors to enable them to conduct this litigation and 
advise him in reference thereto." It was held that though 
the grounds on which privilege was claimed were not as clear 
as they might have been it could not be said to be insufficient 
and that the transcript was clearly privileged. 

In The Palermo (i), depositions of the master and crew of a 
British ship in regard to a collision had been taken by the 
Receiver of Wrecks, and the Board of Trade refused to give 
copies of such depositions to the owners of another ship in 
an action arising out of the colHsion between the vessels. 
Copies of the depositions had, however, been made, for the 
purpose of the action, by the solicitors to the owners of the 
ship whose master and crew had made the depositions 
before the Eeceiver of Wrecks, and it was held that these 
were privileged as against the owners of the other vessels 
since they were obtained for the purposes of the action. 

In Bullivant v. Attorney-General for Victoria (k), an informa- 
tion was laid against executors in which duties were claimed 
under a colonial statute. The information alleged that the ' 
defendants' testator had some time before his death executed 

(i) (1883), 9 P. D. 6. (A;) [1901] A. C. 196. 
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voluntary conveyances of colonial property " with intent to 
evade the payment of duty " under the statute. One' of the 
defendants, a member of the firm of soUcitors whom the 
testator had instructed to prepare the conveyances, was 
ordered to produce the notes and records of these instructions, 
but objected to do so on the ground that they were privileged 
communications between solicitor and chent for the purpose 
of obtaining advice. It was held by the House of Lords first 
that the privilege was not lost by the death of the testator, 
and secondly that the word "evade" was ambiguous and 
capable of two meanings, one a perfectly innocent one, and 
that without expressing any opinion as to the meaning in 
which it was used in the statute, there was no proof or even 
allegation of fraud or illegality to displace the privilege. 

The Earl of Halsbury, Lord Chancellor, in his judgment 
said : "... I think the broad propositions may be very 
simply stated : — for the perfect admiaistration of justice and 
for the protection of the confidence which exists between a 
solicitor and his client, it has been established as a principle 
of public poKcy that these confidential communications shall 
not be subject to production. But to that, of course, this 
limitation has been put, and justly put, that no Court can 
be caUed upon to protect communications which are in them- 
selves parts of a criminal or unlawful proceeding. Those 
are the two principles, and of course it would be possible to 
make both propositions absurd, as is very often the case with 
all propositions, by taking extreme cases on either side. 
If you are to say : ' I wUl not say what these communica- 
tions are because until you have actually proved me guilty 
of a crime they may be privileged as confidential,' the result 
would be that they could never be produced at all, because 
until the whole thing is over you cannot have the proof of 
guilt. On the other hand, if it is sufficient for the party 
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demanding the production to say, as a mere surmise or con- 
jecture, that the thing which he is so endeavouring to inquire 
into may have been illegal or not, the privilege in all cases 
disappears at once. The line which the Courts have hitherto 
taken, and I hope will preserve, is this — that in order to dis- 
place the 'prima facie right of silence by a witness who has 
been put in the relation of professional confidence with his 
client, before that confidence can be broken you must have 
some definite charge either by way of allegation or affidavit or 
what not. I do not at present go into the modes by which 
that can be made out, but there must be some definite charges 
of something which displaces the privilege." 

In The Queen v. Cox and Bailton (Q, a case before the 
Court for Crown Cases Eeserved, the principles governing 
the protection of confidential communications with a party's 
legal adviser, and it was held that the reason on which the 
rule rested cannot include the case of communications, 
criminal in themselves, or intended to further any criminal 
purpose since the protection of such communications cannot 
possibly be otherwise than injurious to the interests of 
justice and to those of the administration of justice. It 
was also held that such communications do not fall 
within the terms of the rule as a communication in 
furtherance of a criminal purpose does not come into the 
ordinary scope of professional employment. All the cases 
in which the question had arisen are considered fully in the 
judgment. 

In Williams v. Quebrada Bailway, dc, Company (rn), an 
action by a debenture-holder on behalf of himself and all 
other, the holders of debentures and debenture stock in the 
defendant company to enforce their securities, the plaintiff 



{I) (1884), 14 Q. B. D. 153. (w) [1895] 2 Ch. 751. 
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alleged that the defendants, when insolvent, had given another 
charge on the property in favour of their agents with the 
intention of defeating and delaying the security of the 
debenture-holders. It was held that this was a charge of 
fraud, that there was no distinction between a crime and a 
civil fraud with regard to the production of documents for 
inspection, and, therefore, that although the communications 
for which privilege was claimed were otherwise well within 
the privilege there could be no professional privilege for 
them. The Court having first looked at the documents with 
the consent of counsel for the defendants, considered that 
they ought to be open to inspection by counsel for the 
plaintiff. 

Crimination 

A party interrogated may dechne to answer any question 
that would or might tend to criminate him or render him 
liable to a criminal charge or to prove such a charge against 
him (n). So also he will not be compelled to produce for 
inspection documents which he swears will or may tend to 
criminate him (6), though he cannot refuse to disclose the 
existence of such documents in his affidavit of documents, but 
must take the objection to produce them there (^j). The rule 
applies where the discovery will expose him to the risk of any 



(n) Thorpe v. Macavley (1820), Ch. D. 294, C. A. 

5 Madd. 218, 229, and cases (o) Larrib v. Munster (1882), 10 

collected there, at p. 231 (n.) ; Q. B. D. 110 ; Spokes v. Grosvenor 

Maccallum v. TurUm (1828), 2 Hotel Co., [1897] 2 Q. B. 124, C. A. ; 

Y. & J. 183 ; Lee v. Bead (1842), National Association of Operative 

5 Beav. 381 ; Alabaster v. Harness Plasterers and Smithies, [1906] A. C. 

(1894), 70 L. T. 375; Hill v. 434. 

Campbell (1875), L. R. 10 C. P. {p) Spokes y. Grosvenor Hotel Co., 

222, 238 ; Be Beynolds (1882), 20 sv/pra, and see ante, p. 153. 
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kind of legal punishment, whether by way of criminal prose- 
cution {q), or the payment of penalties, or to forfeiture (r), in 
this country or in any foreign country (s). Thus the privilege 
has been held to apply where the possible charge was one of 
theft (0, incest (m), subornation of perjury {x), assault and 
false imprisonment (j/), forgery {z), embezzlement (a), fraud (6), 
but not in all cases (c), conspiracy {d), but again not in all 
eases (e). It has been held not to apply where the possible 
charge was one of perjury committed in the cause itself in 
which the discovery is sought (/). Other instances are where 
the answers to ' interrogatories might support a charge of 
maintenance (^), or of libel (/i). Even if a negative answer 
will not imperil the party he is not obliged to give the 
discovery (t). 



(g) See cases cited in notes t-f, 
infra. 

(r) Bromn8wood-v.Edwwrds{\'15\), 
2 Ves. Sen. 243 ; Olyn v. Hovston, 
supra ; Chetwynd v. Linden (1752), 
2 Ves. Sen. 450 ; Smith, v. Bead 
(1737), 1 Atk. 526 ; Scott t. MiUer 
(No. 2) (1859), John. 328, 332. 

(s) United States of America v. 
McRae (1867), 3 Ch. App. 79. 

(*) CaHioright v. Green (1803), 8 
Ves. 405. 

{u) Claridge v. Hoare (1807), 14 
Ves. 59, 65. 

(x) Baker v. Pritchard (1742), 2 
Atk. 387 ; Sdby v. Crew (1794), 2 
Anst. 504. 

(y) Olyn v. Houston (1836), 1 
Keen, 320, 337. 

(z) Lloyd V. Passingham (1809), 
16 Ves. 58. 

(a) Waters v. Shaftsbury {Earl) 
(1865), 14W. R, 259. 



(6) MaccaUum v. Turton, supra ; 
Be Mexican and South American 
Co. (1859), 27 Beav. 474, 

(c) See Chadioick v. Chadwick 
(1852), 16 Jur. 1060 ; Stickland v, 
AUridge (1804), 9 Ves. 516, 519; 
Dixon V. Olmins (1787), I Cox, Eq. 
Cas. 414, 

(d) Lee v. Bead, supra ; Be. 
Beynolds, supra. 

(e) Dumner v. Chippenham Cor- 
poration, (1807), 14 Ves. 245. 

{f) Bice V. Qardcm (1843), 13 
L.' J. (cH.) 104. See also Chadwick 
V. Chadwick, supra, 

(g) Alabaster v. Harness (1894), 
70 L. T. 375. 

{h) Lamb v. Munster (1882), 10 
Q. B. D. 110; HiU v. Campbell 
(1876), L. R. 10 C. P. 222. 

(i) East India Co, v. Cam^pibell 
(1749), 1 Ves. Sen. 246; Mitchell 
V. Koecker (1849), 11 Beav. 380. 
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The objection to answer the interrogatory or to produce 
the document must be taken on oath in the answer to the 
interrogatories (fc) or the affidavit of documents {I). The party 
objecting need not state his belief that giving the discovery 
would criminate him. It is sufficient to say, " I decline to 
answer (or to produce the document) upon the ground that my 
answer might tend to criminate me " (m). 

There are certain statutory exceptions to the privilege. 
Some statutes provide that the liabihty to criminal prosecu- 
tion shall not constitute an objection to giving discovery in 
civil proceedings, but that the discovery so obtained is not to 
be used in any criminal proceedings against the party giving 
it (n). Others deprive a party of this ground of objection 
without any such reservation (o). 

Danger of exposure to a civil suit is not a ground on which 
discovery can be resisted (^), nor does a mere danger of 
disgrace lor opprobrium enable the party to escape from the 
obKgation to give discovery which is relevant to the questions 
at issue in the cause or matter {q), 

"Where there is an admission that penalties have been 

(i) 4KAMaenv.£a6oMcAere(1878), 1869 (32 & 33 Vict. o. 24), as to 

3 Q. B. D. 654, C. A. ; Fisher v. publication of libels in newspapers 

Owen (1878), 8 Ch. D. 645 ; Spokes and see Bamsden v. Brearley (1875), 

V. Grosvenor Hotel Co., [1897] 2 33 L. T. 322 ; Lefroy v. Bumside 

Q. B. 124, C. A. ; National Asso- (1879), 41 L. T. 199 ; Carter v. 

ciation of Operative Plasterers v. Leeds Daily News Co., [1876] 

Smithies, [1906] A. C. 434, 437; W.N. 11; Wiltons. Brigndl,\linS] 

Greenfield v. Reay (1875), L. R. 10 W. N. 239. 

Q. B. 217, 31 L. T. 756. (o) E.g., The Gaming Act (1710), 

{I) See anU, pp, 138, 158. 9 Ann c. 19 ; The Larceny Act 

(m) Lamb v. Munster (1882), 10 (1861), 24 & 25 Vict. c. 96. 

Q. B. D. 110. See also Wehb v. {p} Witnesses Act (1806), 46 

East, supra, and Harrison v. South- Geo. III. o. 37. 

cote (1751), J Atk. 528, 539. (q) Chetrvynd v. Lindon, (1752), 

(n) E.g., Newspapers, Printers 2 Ves. Sen. 450 ; Parkhurst v. 

and Reading Rooms Repeal Act, Lowten (1816), 1 Mer. 391, 400 ; 
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incurred, discovery as to the matters referred to in the admis- 
sion cannot be resisted (r) . 

The right to refuse discovery on the ground that it may 
tend to cause a forfeiture, does not extend to cases were the 
forfeiture is of securities coming within the Gaming Act, 
1710, which are given for moneys lent at play («), nor, where it 
is sought to impeach deeds under the Fraudulent Conveyances 
Acts, 1571 and 1585 («), can the penalty and forfeiture clauses 
of these statutes be used by parties to the deeds as exempting 
them from giving discovery, even though among the docu- 
ments to be disclosed are the deeds which it is sought to 
impeach (m). Where deeds exist m which, in the event of the 
court deciding one way the plaintiff would have no interest, 
but if decided another way he would have an interest, the 
defendant cannot resist discovery on the ground that it may 
have the effect of making an estate go away from him(a;). 

Where the privilege exists at all it only extends to safe- 
guard a party and his or her wife or husband from exposure 
to a criminal charge or penal proceedings (y). It does not 
protect any other person {z). An agent cannot resist discovery 
on the ground that it will criminate his principal except in so 
far as it would also affect him personally. 



Wdhams v. Trye (1854), 18 Beav. G. J. & Sm. 316, C. A. ; Wich v. 

366 ; Bmyon v. Nettlefold (1850), 3 Parher (1856), 22 Beav. 59. 

Mao. &G. 94. (x) Harnbrooh v. Smith (1852), 

(r) Ewing v. Osbaldiston (1834), i>j g^ 209 
6 Sim. 608 ; See also Fisher v. Orice 

( 1848), 11 Beav. 194. (y) GaHwright v. Green (1803), 8 

(5) 9 Ann o. 19, s. 1. See Ves. 405. 

SUman v. Kdly (1839), 3 Y. & C. {z) Two Sicilies (King) v. Wilkox 

(EX.) 673; Sideboilom v. Adkins (1851), 1 Sim. (n. s.) 301, 329; 

(1857), 5 W. R. 743. ParhhurstY. Lowten, supra ; Gibbons 

(t) 13Bliz. 0. 5; 27 Eliz. c. 4. v. Waterloo Bridge Co. (1818), 5 

(u) Bunn v. Bunn (1864), 4 De Price, 491, 493. 
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Public Policy 

Objection may in some cases be raised to answer interro- 
gatories or to produce documents for inspection on the ground 
that public policy or interest requires that they should not 
be answered or produced. Discovery will not be enforced 
where an objection is taken in the answer to interrogatories to 
the affidavit of documents by the head of a public department, 
or other like state official, or by any responsible officer acting 
under the instructions of or with the consent of the head of his 
department, that the disclosure of the information sought to 
be obtained is contrary to public policy or detrimental to the 
public interest or service (a). It is not for the judge to decide 
whether the discovery will be injurious to the state, and if the 
objection is properly taken by the proper person the judge 
will not order production (b). Production will not be ordered 
even thought he person taking the objection is a party to 
the suit, if he be the proper official to take it (c). But there 
must be a definite statement to that effect (d), since official 

(a) Beaison v. Skene (1860), 5 (1890), 6 T. L. R. 350, 406, C. A. ; 

H. & N. 838 ; Hennessy v. Wright H.M.S. BdleropJion(1874:), 44 L. J, 

(1888), 21 Q. B. D. 509, where (adm.) 5; Ooorg {Rajah) v. East 

Kain v.Farrer (1877), 37 L. T.469, India Co. (1856), 8 De G. M. & G. 

is discussed and questioned ; ffajAM 182; Wadeer v. East India Co., 

V. Vargas (1893), 9 T. L. R. 551, (1866), 8 De G. M. & G. 182, 191. 

C. A.; Chatterton v. Secretary of. ^jj HughesY. Vargas, supra. See 

StaU for India, [1895] 2 Q. B. 189, ^^j^^^ j^nnams v. Star Newspaper Co., 

195; Wright and Go. Y. Mills (IS90). ^^^^ ^^^ Chatterton v. Secretary 

62 L. T. 558 ; Be Joseph Hargreaves, . ^^^^ , ^ ^^-^^ ^^p^^_ 
Ltd., [1900] 1 C!h. 347, C. A. ; Ford 

V Blest (1890), 6 T. L. R. 295 ; (") Admiralty Commtssioners v. 

Williams V. Star Newspaper Co., Aberdeen Trawling Co., [1909] S. C. 

[1908] 24 T. L. R. 297, approving 336, Court of Sessions. 

ia«erv.GooMen, unreported, [1894] (d) H.M.S. Bellerophon, supra; 

C. A. Compare Beyfus v. Beyfus Beaison v. Skene, supra. 
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correspondence is not privileged jper se (e) and the communica- 
tion for which the privilege is claimed must have been made in 
pursuance of a public duty (/). It is sufficient if the objection 
is properly taken in the affidavit in answer and the proper 
official need not attend the Court to take it (g). Instances of 
communications held to be privileged are communications to 
the governor of a colony, who swore that the Secretary of 
State had directed him not to disclose or produce the docu- 
ments (A) ; communications to an -agent-general to a colonial 
government where the objection to produce the documents 
was taken by the agent-general (i) ; letters written to a 
senior military officer by his subordinate (k) ; documents 
deposited with a surveyor of income tax which the Inland 
Eevenue Board objected to produce (I) ; reports made by a 
chief cashier in the Inland Eevenue Department to the 
Accountant-General where the objection was taken by the 
secretary to the Board of Inland Eevenue and the chairman 
of the Board (m). The cases cited all relate to the production 
of written documents for inspection, but the principle involved 
equally apphes to answers to interrogatories (n). 



(e) Smiih\. East India Co. {\Ul), 9 I. R. C. L. 294; Moodalay v. 

1 Ph. 60, 34. Mortm (1785), 1 Bro. C. C. 469. 

(/) BUU Y. Pilford (1832), 1 , > „ , 

Mood. & R. 198; Leigh y. Glad- rr.^^^ ^1^ ^' ^'^'^ ^^®^^^' ^ 

stone (1909), 26 T. L. R. 139. * ^- ^- ^°'^- 

(g) Be Joseph Hargreaves, Ltd., (n) See Hennessy v. Wright {1888), 

««?»•». 21 Q. B. D. 509, at p. 512, per Field, 

{h) Hennessy v. Wright, supra, J., and Home v. Bmtinek (1820), 2 

(i) Wright v. Mills, supra. , Bred. & Bing. 130, Ex. Ch. cited in 

(k) Ford V. Blest, supra. Chatterton v. Secretary of State for 

(l) Be Joseph Hargreaves, Ltd., India, [1895] 2 Q. B. 189, at pp. 

supra; Fitzgibbon v. Green (1875), 193, 194. 



CHAPTER Xa 

Cebtain Grounds on which Discovery in General may be 

Resisted 

CANADIAN NOTES 

Objections to questions and to inspection 

If any one under examination objects to any question put to 
him the question, and the objection of the witness thereto, shall 
be taken down by the examiner and transmitted by him to the 
office of the Court where the pleadings are filed to be there 
filed ; and the vahdity of such objection shall be decided by 
the Court or a Judge ; and the costs of and occasioned by such 
objection shall be in the discretion of the Court or Judge (Con. 
Rule 455). 

If the party from whom discovery of any kind or inspection 
is sought objects to the same, or any part thereof, the Court on 
a Judge, if satisfied that the right to the discovery or inspection 
sought depends on the determination of any issue or question 
in dispute in the action, or that for any other reason it is desirable 
that any issue or question in dispute should be determined 
before deciding upon the right to the discovery or inspection, 
may order that such issue or question be determined first, and 
reserve the question as to the discovery or inspection (Con, 
Rule 472). 

A person who merely objects to answer any question should 
take his objection before the examiner and not refuge to attend 
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the examination {Centre Star Mining Co., Ltd, v. Bossland 
Miners' Union, 9 B. C. R. 190). 

A party is not bound to answer Incriminating questions 
{HopUns V. Sndth, 1 0. L, K. 659 ; Mills v. Mercer Co., 15 
P. E. 276 ; Millette v. Little, 10 P. R. 265 ; Wesser v. Eevntzmm, 
15 P. E. 407 ; Mum. v. Brandon, 24 0. E. 375 ; D'Imy v. 
World Newspaper Co. oj Toronto, 17 P. E. 387 ; and Ball v. 
Gowantoch, 12 P. E. 604), nor disclose communications made 
during coverture {Connolly v. Murrell, 14 P. E, 187). 

A party is not bound to produce a document when its pro- 
duction might lead to a criminal prosecution against him {Att-Gen. 
Ontario v. Toronto Junction Becreation Club, Ltd., 7 0. L. R. 248). 

A party is not bound on an examination for discovery to 
disclose what evidence he is going to use {Goyle v. Coyle, 19 
P. E. 97), nor disclose the names of his witnesses {Gibbins v, 
Metcalfe, 14 Man. R, 364). 

A party to an action is not entitled to discovery of evidence 
exclusively in support of case of party producing, and the truth 
of a statement to this effect respecting any particular document 
made in the affidavit on production of documents sworn to by 
one party cannot be questioned on an application by the opposite 
party to compel the production of that document {Von Ferber 
v. EnrigU, 19 Man. E. 383). 

A document relating exclusively to the title of the plaintiffs 
and to the case of the plaintiffs in the action and not to the case 
of the defendants nor tending to support the defendants' case 
nor containing anything impeaching the plaintiffe' case is not 
protected from production {Diamond Match Co. v. Hawkesbury 
Lumber Co., 1 0. L. R. 577, and Combe v. Corporation oj London, 
1842, 1 Y. & S. C. C. 621). 

An officer of a corporation cannot be compelled to produce 
documents or books which are not in the possession of the 
company {Alexander v. Irondale, Bancroft and Ottawa By. Co., 
18 P. R. 20). 
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Documents obtained by solicitors of the plaintiff to aid them 
in forming an opinion on the matter in dispute are privileged 
from production in an action brought as a result of that opinion 
not-withstanding that the action was not expressly contem- 
plated at the time of giving the opinion {Learoyd v. Halifax 
Joint Stock Banking Co. (1895), 1 Ch. 686, and Township of 
Elmsley v. Miller, 10 0. L. B. 343 (D. C.)). 

In order that letters between a solicitor and client shall be 
privileged they must be letters coming into existence for the 
purpose of being communicated to the solicitor with the object 
of obtaining his advice or enabling him to defend an action 
{Thomson v. Maryland Casualty Co., 11 0. L. E. 44 (M. C.)). 

Letters passing between a solicitor and his client who was 
the common grantor of the plaintiff and defendant in respect 
of property in dispute, and which had passed into the possession 
of the defendant from the executor of the client after his decease; 
are not privileged from production {Plott v. Buch, 4 0. L. E. 
421). 

Where solicitors acted as estate agents and solicitors a 
plaintiff was held to be entitled to an affidavit setting forth 
and distinguishing communications between him and his 
solicitors as such, and as estate agents, as the former are privi- 
leged and the latter are not {Clergue v. McKay. 3 0. L. E. 68). 

Plaintiffs cannot be compelled to produce their analysis of 
a preparation alleged by them to have been infringed as the 
defendants' object could as well be obtained by an analysis of 
what might be freely purchased in open market without the 
destruction of any of the plaintiffs' property {Theo Noel Co. v. 
Vitae Ore Co., 18 Man. B. 46). 

A person who merely alleges that he is the owner of im- 
movable property without alleging title or written proof in 
support of allegation cannot be obliged to produce titles to the 
property {Molson v. City of Montreal, 5 Que. P. B. 839). 

Eeports made by servants in the ordinary course of their 
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duty and in the ordinary course of business must be produced 
{Stocher v. Canadian PacifiOi By. Co., 5 Que. P. B. 117, and 
Bam V. Canadian Pacific By. Co., 1^ Man. E. 544) ; but reports 
made at the instance of a solicitor with a view to and in con- 
templation of anticipated litigation are privileged {Stocher v. 
Canadian Pacific By. Co., 5 Que. P. E.. 117 ; Savage v. Canadian 
Pacific By. Co., 16 Man. R. 401 ; Zaste v. Grand Trunk By. Co., 
10 Que. P. R, 270 ; 1^00% v. North London By. Co. (1869), 
L. R. 4 0. P. 602 ; and Anderson v. Bank of British Columbia 
(1876), 2 Ch. D. 644). It is not sufficient to substantiate the 
privilege that the reports are merely written on forms all headed 
" For the information of the sohcitor of this company and his 
advice thereon " {Savage v. Canadian Pacific By. Co.; 16 Man. 
B. 881). 

It is not a ground for resisting production that a person not 
before the Court has an interest in the document {Carte v. 
Dennis, 4 Terr. L. R. 357 (Richardson, J.)). 

The doctrine of estoppel is not an answer to a demand for 
discovery when the parties seeking to set aside the documents 
plead fraud, public policy and duress {Canadian Bank oj 
Commerce v. McDonald, 1 W. L, R. 606). 

With reference to Con. Rule 472, see Dicherson v. Badcliffe, 
17 P. R. 586 ; Bedell v. Byckman, 5 0. L. R. 670 (D. C.) ; and 
Sheppard Publishing Coy. v. Harkms, 8 0. L. R, 632. 



CHAPTER XI 
Non-Compliance with Obdhr foe Discoveey and Costs 

OF DiSCOTEBY 

If any party fails to comply with any order to answer in- 
terrogatories or for discovery or inspection of documents he 
is Hable to attachment. He is also liable, if he be a plaintiff^ 
to have his action dismissed for want of prosecution and, if he 
be a defendant, to have his defence, if any, struck out and be 
placed in the same position as if he had not defended, and the 
party seeking the discovery may apply to the Court or a 
judge for an order to that effect and an order may be made 
accordingly (a). 

Attachment. — The power to order attachment of the party 
in default wiU only be exercised with very great care (6), but 
a party served with notjpe of motion for attachment is not 
entitled to have the motion stayed if he merely offers to make 
the discovery sought without offering to pay the costs (c), and 
if the affidavit when made is insufficient the order for attach- 
ment may be made (d). Where there are two plaintiffs, one 
of whom is indemnified by the other against costs, and an 
order is made against both for discovery, the plaintiff giving 



(a) E. S. C. ; O. 31, r. 21. (c) Thomas v. Palin (1882), 21 

(6) Gay v. Hancock (1887), 56 (^ jy, 350, C, A, 

L. T. 726; Wilson v. Baffalovich 

(1881), 7 Q. B. D. 553. 0. A., per (d) P'^io^ v. Price (1879), 48 L. J. 

Cotton, L.J., at p. 561. Ch. 215. 
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the indemnity can obtain an order for attachment against the 
co-plaintiff if the latter refuses to comply with the order (e). 

The order to give discovery by means of answers to 
interrogatories or discovery or inspection of documents need 
not be personally served before proceedings for attachment 
are taken if the order be disobeyed. Service on the solicitor 
to the party, if he have one, is sufficient. But the party 
against whom the application for an attachment is made may 
show in answer to the application that he has had no notice 
or knowledge of the order (/). And the solicitor on whom an 
order against any party for interrogatories or discovery or 
inspection of documents is served who neglects, without 
reasonable excuse, to give notice thereof to his client is 
himself liable to attachment {g). 

The order to give discovery, of whatever kind, must be 
indorsed with a notice that unless the party against whom 
the order is made complies with its terms he is liable to 
attachment for the purpose of compelling obedience to it, and 
unless it is so indorsed proceedings for attachment cannot be 
taken Qi). So also must copies of the affidavit which are 
intended to be read in support of the application for attach- 
ment be served with the notice of motion (i). This appUes 
to service upon the solicitor to the party as well as to the 
party himself (fe). 

Dismissal of action. — The power to order that the action' 
be dismissed for want of prosecution where the party in 
default is a plaintiff is not one which must be used, but its 



(e) Seal v. Kingston, [1908] 2 (j) R. S. C. ; O. 31, r. 22, 
K. B. 579 ; 24 T. L. R. 650, C. A. r^M? q P • n ^i , k ct j 

( f ) R S C • 31 r 22 J K-b-C; O. 41, r. 5; Hampden 

V. Hadley ("iSSS), 22 ^h.' D. 'm-, ^- '''""^XISS*). 26 Ch. D. 746, C. A. 
Re Mulcaster Dalston v. Nans<m ^'^ Litchfield v. Jones (1883), 5 

(1878), 47 L. J. (OH.) 609 ; Little v. Ch. D. 64. 
Roberts (1874), 30 L. T, 367. (k) Hampden v. Wallis, supra. 
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exercise is optional (Q, and the Court to whom such an 
application is made should not exercise its power of dis- 
missal of the action unless it is satisfied that the plaintiff is 
endeavouring to avoid giving discovery (m), not where the 
omission or neglect to comply with the order to give the 
discovery is not a culpable one on the plaintiff's part, e.g., 
where it arises from loss of memory or illness (w). The order 
for dismissal may extend to the whole action or may be 
limited to those parts of it to which the discovery which has 
not been given relates (o). If the order made is that the 
action be dismissed unless the discovery be given within a 
limited time and the plaintiff fails to give it within the pre- 
scribed time the action is at an end {p), but the order may be 
appealed against and the time extended for appealing against 
it may be enlarged notwithstanding that the action has 
become dismissed under the order (q). The order to dismiss 
the action need not be served (r). 

Power to strike out defence. — ^As in the case of a plaintiff 
who makes default in giving discovery so in the case of a 
defendant the power to strike out his defence on failure to 
comply with the order for discovery will not be exercised for 

{l) Hartley v. Owen (1876), 34 (o) DanvilUer v. Myers, supra. 
L. T. 752; Kennedy v. Lyea, ^^) whistler ^. Hancoch {m&), 

[1882] W. N. 137. See also £t6er.a 3 ^'g ^ gg . ^^^^ ^_ Davenport 

Republic V. Roye (1876), 1 App. ^jg^gj^ ^ q ^ j^ ^02 ; Re Macin- 

Cas. 139, at pp. 143, 145, and Jamea tosh y. Dixon, [1903] W.^S. 95. See 

Nelson and Sons, Ltd. Y.Nelson Line ^■^^ ^^^^^ ^_ ^^.^^^^^ ^^gggj^ 23 

(Liverpool), Lid., [1906] 2 K. B. 217, q_ ^ -^ ^24 ; Script Phonography 

C. A., at p. 226. ^^^ ^^ g^^^ ^jggQj^ gg J^ J_ (pH.) 

(m) DanviUier v. Myers, [1883] ^^g 
W. N. 58. 

(n) Cardwdl (Lord) v. Tomlinson {?) Oarter v. Stubhs (1880), 6 

(1885), 34 L. J. (CH.) 957, 958; Q- B- I>- 116, C. A.; Burke v. 

Wilson V, Baffahvich (1881), 7 iJoone?^ (1879), 4 C. P. D. 226. 

Q. B. D. 553, 561, C. A. (r) Warden v. Bichter, supra. 
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light reasons (s), but only where there is wilful default or 
neglect on the defendant's part and he is acting with full 
knowledge of the order niade(i). Where an application is 
made under the rule to strike out a defence on the ground of 
default in giving the discovery ordered, there may be. joined 
with it an application for leave to sign judgment in default 
of defence in the King's Bench Division, or a notice of 
motion for judgment in default of defence in the Chancery 
Division (m). Where judgment has actually been entered after 
an order to strike out the defence it will not ;be set aside 
unless a good defence on the merits can be shown {x). 

Costs 

The cost of discovery, by interrogatories or discovery or 
inspection of documents, may be allowed as part of the costs 
in the cause or matter of the party obtaining the discovery 
where, and only where, such discovery appears to the judge 
at the trial, or if there is no trial, to the Court or a judge, or 
shall appear to the taxing officer, to have been reasonably 
asked for {y). As a general rule the costs of discovery are 
made costs in the cause {z). There is power to order the 
costs occasioned by the fault of a party to be paid by him in 
any event (a). It is also provided that in adjusting the costs 
of the cause or matter inquiry shall, at the instance of any 
party, be made into the propriety of exhibiting interrogatories, 



(a) Twyotdft v. Grant, [1895] (m) Salomon v. Hole (1905), 53 

W, N. 201 ; Awm., [1875] W. N. 204, W. R. 688. 

(0 HaigTt v. Eaigh (1885), 31 Ch. (^) p^rden v. Richter, supra. 

D. 478 482 ; Warden ^ R^Mer. ^ g_ ^ ^ 3 ^_ ^^ 
supra. For instance see Fisher v. 

Hughes (1877), 25 W. R. 528 ; ^"^ ^^° ^* SutcUffe, Alison v. 

Jenney v. Mackintosh (1889), 61 '^'*«°" (^^^l), 50 L. J. (ch.) 574. 

L. T. 108, C. A. ; Gibson v. Sykes (o) Vidary v. Great Northern Rail, 

(1884), 28 Sol. Jo. 533. Co. (1882), 51 L. J. Q. B. 462. 
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and if it is the opinion of the taxing officer or of the Court 
or judge, either with or without an application for inquiry, 
interrogatories have been exhibited unreasonably, vexatiously, 
or at improper length, the costs occasioned by the said in- 
terrogatories and the answers thereto shall be paid in any 
event by the party in fault (b). 

The costs of a member of a company to whom interroga- 
tories are ordered to be paid will not be dealt with separately 
from, but will be treated as part of, the company's costs, and 
the member cannot insist upon payment of his costs before 
he answers the interrogatories (c). 

"Where the order made on an application for discovery 
deals specifically with the costs of the application there is an 
appeal from the master to the judge at chambers but not 
beyond (d). 

(h) R. S. C. ; 0. 31, r. 3 ; O. 65, r. count Go. (1879), 13 Ch. P. 97, C. A. 

27 (20). {d) Mitchell v. Barley Main 

(c) Berkeley v. Standard Dis- Colliery Co. (1883), 10 Q. B. D. 457, 



CHAPTEB XIa 

Non-Compliance with Order for Disc overt and Costs 
OF Discovery 

CANADIAN NOTES 

Any one refusing or neglecting to attend at the time and place 
appointed for his examination or refusing to be sworn, or to 
answer any lawful question put to him by the examiner or by 
any person entitled so to do or his counsel, solicitor, or solicitor's 
clerk shall be deemed guilty of contempt of Court, and pro- 
ceedings may be forthwith had by attachment. He shall also 
be hable if a plaintiff to have his action dismissed ; and if a 
defendant, to have his defence, if any, struck out, and to be 
placed in the same position as if he had not defended ; and the 
party examining may apply to the Court or a Judge for an order 
to that effect and an order may be made accordingly (Con. 
Rule 454). 

If a party fails to comply with any order for production or 
inspection of documents, he shall be hable to attachment. He 
shall also be hable, if a plaintiff, to have his action dismissed, 
and if a defendant, to have his defence, if any, struck out, and 
to be placed in the same position, as if he had not defended ; 
and the party who obtained the order for production or in- 
spection may apply to the Court or a Judge for an order to that 
effect, and an order may be made' accordingly (Con, Rule, 473). 

Where the appUcation for such last-mentioned order is 
made by reason of default in production of books and papers in 
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the master's office, or pursuant to an order to produce, or in 
carrying in accounts, service of notice of motion upon the 
solicitor of the party required to obey the same is to be sufficient 
service (Con. Rule 474). 

Service of an order for production or inspection on the 
sohcitor of a party shall be sufficient to found an application 
for attachment for disobedience to the order (Con. Rule 475). 
But the party against ■whom the application is made may show 
in answer that he has had no notice or knowledge of the order 
(Con. Rule 475). A sohcitor upon whom an order against any 
party for production or inspection is served under the last Rule 
who neglects without reasonable excuse to give notice thereof 
to his chent shall be hable to an attachment (Con. Rule 476). 

Where a party to an action has obtained from the Court an 
order directing his adversary to produce certain documents he 
should exercise dihgence to have such order enforced and if 
he takes no steps to that end a subsequent order for a stay of 
proceedings until the first is complied with is irregular and 
will be set aside {Toronto Type Foundry Co. v. Merjenthaler 
Linotype Co., 8 Que. P. R. 279). 

If a person has an objection he should take it before the 
examiner and not wait till an apphcation is made to compel his 
attendance to answer questions which he has refused to answer 
(Centre Star Mining Co., Ltd. v. Bossland Miners' Union, 9 
B, C. R. 190). Where the refusal to answer a question on an 
examination for discovery raises a more or less fine point of 
law such party should be ordered to attend and answer before 
attachment proceedings are taken {Adams v. Hutchings (No. 1), 
3 Terr. L. R. 181). 

Before an attachment can be issued for contempt in not 
producing documents for inspection on an examination for 
discovery an order for production for inspection has to be made 
{Smith V. McKay, 4 Terr. L. R. 202). 

A party who has been ordered by the Court to attend for 
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further examination after a refusal to answer questions is in 
contempt if he does not so attend, but that is not a bar to his 
appealing from the order (MacGregor v. McDonaU, 11 P. R. 
518). Proceedings under the order will not be stayed pending 
the appeal {MaeGregor v. McDonald, supra, and see Merchants' 
Bank v. Pierson, 8 P. B. 129), and proceedings in the action 
should not be stayed {Gomstoch v. Harris, 12 P, E. 17). 

There is no power to strike out the statement of defence of 
a corporation, for the default of an officer of the same in not 
attending for examination {Badg&fow v. Grand Trunk By. Co., 
13 P. K. 132 ; Central Press Association v. American Press 
AssociaUon, 13 P. E. 353 ; McWiMiams v, Dickson Co., 10 
0. L. B. 639 (M. C.)). An order made under Eule 477 for the 
examination of a party resident out of the jurisdiction can be 
enforced under Eule 454 by striking out defence ifiox v. Prior, 
18 P. E. 492). 

A defendant should not have his defence struck out for non- 
production of documents which are not in any way in his custody 
or control, but are in the custody of the officials of an incor- 
porated body having its head office in a foreign country, and 
not being a party to the action {yulcan Iron Wmks v, Winnipeg 
Lodge, 18 Man. E. 137). 

Upon a motion to dismiss the action for the plaintiffe' non- 
attendance to be examined for discovery pursuant to appoint- 
ment the plaintiff offered to submit herself for examination 
at any time at her own expense, the Master in Chambers never- 
theless dismissed the action with costs, the plaintiff's claim not 
being, in his opinion, an honest or fair one (Deriham v, Gooch, 
13 P. E. 344). 

Upoii a motion by the defendant to compel the plaintiff to 
attend again for examination after his refusal to be sworn upon 
an appointment for his cross-examination upon an affidavit 
filed in a pending motion, the only material filed waS a certificate 
of the examiner, which did not show that due service of 
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subpcEna and appointment and payment of conduct money had 
been made, it -was held that in the absence of evidence it was 
not to be inferred from the fact that the plaintiff attended at 
the time and place appointed for his examination that there 
was any right then to examine him and that the plaintiff did 
not by such attendance waive his right to have the service and 
payment proved {McLean v. Bruce, 12 P. R, 602). 

Any party not producing any document in compliance with 
notice given in accordance with Con. Rule 469 (1) shall not 
afterwards be at liberty to use the document ia evidence, in 
the cause, matter, or proceeding, unless he satisfies the Court 
or Judge, as the case may be, that he had some sufficient cause 
for not complying with the notice (Con. Bule 469 (2)). An order 
for inspection may also be made under Con, Rule 471. 

Where the judgment debtor does not attend for examination 
under Con. Rule 900, does not allege a sufficient excuse for not 
attending, or if attending refuses to disclose his property or his 
transactions, or does not make satisfactory answers respecting 
the same, or if it appears from such examination that such 
debtor has concealed or made away with his property in order 
to defeat or defraud his creditors or any of them, the Court or 
Judge may order the debtor to be committed to the common 
gaol of the county in which he resides, for any term not exceed- 
ing twelve months ; or that a writ of capias ad satisfaciendum 
may be issued against the debtor, or in case the debtor is at 
large upon baU, may make an order for his committal to close 
custody ; and the sheriff, on due notice of the order, shall 
forthwith take the debtor and commit him to close custody 
until he obtains an order of the Court or Judge allowing him 
to go out of close custody, on giving the necessary bond in 
that behalf, or until he is otherwise discharged in due course 
of law (Con. Rule 907). 

Where any officer of a corporation does not attend for 
examination under Con. Rule 902, and does not show a sufficient 
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excuse for not attending, or if attending, refuses to disclose any 
of the matters in respect of which he may be examined, the 
Court or Judge may order him to be committed to the common 
gaol of the county in which he resides for any term not exceeding 
six months (Con. Bule~908). A person liable to be examined 
under Con. Rules 900 to 904 is hable to the same consequences 
for neglecting to attend or refusing to disclose the matters in 
respect of which he may be examined as a witness (Con. Eule 
905). 

Where under Con. Rules 905, 907, or 908 a person has been 
committed to gaol, the Court or Judge may, upon such notice 
as may be directed, limit the term of imprisonment or grant 
such other rehef as may seem just, but the order shall not 
relieve such person from any civil hability to any other person 
(Con. Eule 909). 

Costs 

Costs of and incidental to all proceedings in the Supreme 
Court are in the discretion of the Court or Judge (Con. Eule 
1130), and of proceedings before judicial officers in their dis- 
cretion but subject to appeal (Con. Eule 1170). 

An allowance shall not be made for any order for production 
or any notice or inspection under any of the Eules relating to 
the production or inspection of documents unless it is shown 
to the satisfaction of the Taxing Officer that there were good 
and sufficient reasons for taking the order, giving the notice or 
making the inspection (Con. Eule 1155). 

The costs of the examination of a judgment debtor or other 
person Mable to examination shall be in the discretion of the 
Court or a Judge (Con. Eule 1139). 

The costs of every interlocutory mv& voce examination and 
cross-examination shall be borne by the party who examines 
(see, however, Moore v. Boyd, 8 P. E. 413), unless it is otherwise 
ordered, as to the whole or part of the examination (Con. Eule 
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1136 (1)), and the costs of obtaining the allowance of such costs 
shall not be taxed between party and party unless so ordered 
by the Judge or the Senior Taxing Officer (Con. Rule 1136 (2)). 
The Taxing Master has no power to tax a successful plaintiff 
the costs of an examination without an order therefor {McClary 
V. Plunkett, 16 P. R. 310). 

Application for such order should be made to the trial 
Judge at the trial or immediately after judgment {McClary v. 
Plunkett, supra). 

Where an examination is unnecessarily long the costs of it 
Bhould be entirely disallowed {Evans v. Jaffray, 3 0. L. R. 327). 

The Taxing Officer may allow a reasonable sum for the ex- 
pense of a shorthand writer at an examination under Rule 457 
(Con. Rule 1143). 



B.D. 
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DISCOVERY IN PAETICULAR PROCEEDINGS 
AND IN OTHER DIVISIONS OF THE HIGH 
COURT 

Bankruptcy Proceedings 

In bankruptcy matters any party may, with the leave of the 
Court, administer interrogatories to, or obtain discovery of 
documents from any other party to the proceedings, and the 
practice is regulated as nearly as may be by the Eules of the 
Supreme Court for the time being in force in relation to these 
matters (a). 

But a petitioning creditor in a bankruptcy petition cannot, 
before the hearing of the petition, obtain an order for inter- 
rogatories or discovery of documents to prove the allegations 
in the petition, since the proceeding is of a penal nature (6). 

Actions in the Commercial List 

In actions transferred to the commercial list application for 
leave to administer interrogatories are discouraged but may be 
allowed where it appears to the judge that an essential fact 
can be elicited in no other way. The party who wishes to 
interrogate his opponent must be able to show that he has 

(a) Bankruptcy Rules,1886-1890, (6) In re a Debtor, [1910] 2 K. B. 

r. 72. 59, C. A. 
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made every effort to obtain the desired information by other 
means. In no event should an application for leave to deliver 
interrogatories be made before the delivery of points of claim 
and defence and inspection of docume'nts. Interrogatories 
will not be ordered on the hearing of the summons to transfer. 
Instead of ' an affidavit of documents an order is generally 
njade, on the hearing of the summons to transfer, where it 
appears to the judge to be necessary, for the parties to 
exchange lists of documents and to aUow inspection. In the 
preparation of the lists of documents entire responsibility is 
cast upon the solicitors to the parties, as officers of the Court, 
and the concealment of a relevant document is regarded as a 
breach of professional duty (c). 

Admiralty Actions 

The rules of practice in the other divisions of the High 
Court apply in the Admiralty Division. Discovery may be 
obtained by interrogatories or by discovery and inspection of 
documents. As a rule, discovery is not allowed to a plaintiff 
till after the statement of claim has been delivered or to a 
defendant till after defence has been delivered, but in proper 
cases it may be obtained before {d). 

In admiralty actions the practice of interrogating is excep- 
tional and interrogatories will not be allowed unless the 
circumstances of the case are exceptional (e). Interrogatories 
are seldom allowed in actions of damage or of salvage, or in 
actions generally other than those for damage to cargo. In 
actions of damage this is partly because the preliminary acts 

(c) See Mathew's Practice of the BaaooB, Admiralty Practice (fixAed..), 
Commercial Court, pp. 18, 63-65. P- 340. 

(e) See B.oaooe, Admiralty Prac- 
{d) See The Loch Maree, cited in tice, p. 339. 
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which are filed by the parties in many casea afford the infor- 
mation which would otherwise be furnished by interrogatories, 
and the practice now is not to allow parties to interrogate to 
matters which will be contained in the preliminary act, unless 
under special circumstances (/), and in the County Court it is 
specially provided by the County Court Rules that leave to 
administer interrogatories is not to be granted where the 
information required is substantially covered by the pleadings 
or preliminary acts unless the Court considers the same 
necessary {g). 

Apphcation to administer interrogatories must be made, 
by summons, to the Registrar, and the particular interroga- 
tories produced at the hearing of the summons. In a 
reference to the Admiralty Registrar to assess damages if 
discovery is necessary it willi be ordered by the Registrar, but 
it is seldom required. It is a frequent practice, however, for 
a defendant to apply for inspection of the voyage accounts of 
the plaintiff's ship immediately before and after a collision, in 
order to ascertain the grounds of the claim in respect of 
damages for detention arising from the collision. 

Application for discovery of documents in admiralty actions 
is usually made, by summons, to the Registrar. 

Probate Actions 

The Rules of the Supreme Court relating to discovery 
apply to probate actions, and there is no material difference 
between the practice obtaining in the King's Bench and in the 
Probate Division of the High Court. But in consequence of 
the peculiar nature of the inquiry in probate actions the Court 



(f) BeeThel8kofCypru8(\8^Q), Radnorshire (1880), 5 P. D. 
15 P. D. 134 ; The BioU (1876), 3 172. 
Asp. 125. See, however. The. (g) C, C. Rule ; 0. xxxix, r. 33. 
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exercises a wider latitude in ordering discovery in these suits 
than is exercised in other actions. Where the issue raised 
relates to the testamentary capacity of the deceased the inquiry 
may legitimately extend to the history of a considerable portion, 
or of even the whole, of his Ufe and everything in the hand- 
writing of the testator is material- (7i). The same observation, 
though to a less extent, applies in cases where the issue raised 
is one of undue influence or fraud, or that the deceased did 
not know and approve of the contents of a will. The practice 
of the Court, therefore, is to order discovery of all facts and 
documents throwing light on the history of the deceased, 
which might turn out to have any possible bearing on the 
issues raised (i). With regard to documents and other papers 
belonging to the deceased inspection will, as a rule, be allowed 
to the other party of documents which happen to be in the 
possession of a party, and if not in the possession of either 
party, then inspection will generally be allowed to both parties, 
unless the party in whose possession or under whose control 
they happen to be can show that he has any special interest 
or property in them (j). 

Matrimonial Causes 

The practice of the Divorce Court as to discovery generally 
is founded partly on the old ecclesiastical practice and partly 
in the rules which prevailed at common law and in equity 
before the Judicature Act and on the rules which now obtain 
in the King's Bench and Chancery Divisions of the High 
Court (fc). The Eules of the Supreme Court relating to dis- 

(h) Austin v. CoUett, Times News. (j) See In the Goods of Shepherd, 

Dec. 7, 1907, per BABaEAVB Dbanb, [1891] P. 323. 
J. ; and see generally Tiistran and 

Coote's Probate Practice, 14th ed., (fc) Bedfem v, Redfem, [1891] P. 

p. 442. 139, C. A., at p. 144. 

(i) lb. 
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covery have not been made to apply in proceedings for divorce 
or other matrimonial proceedings (I), but the practice which 
obtains in the Divorce Court is similar to that which obtains 
in the other divisions of the High Court. 

A summons for leave to administer interrogatories (m), or 
for the disclosure of the existence of documents or for inspec- 
tion of documents (n), may be issued, usually as soon as an 
answer has been filed. It is not the practice for the applica- 
tion to be supported by affidavit nor is any deposit required as 
security for costs. The application is made to the Kegistrar, 
and in the case of discovery by means of interrogatories the 
draft interrogatories must be produced to the Eegistrar as to 
the master in the King's Bench and Chancery Divisions. The 
answers to the interrogatories allowed and the disclosure of 
the existence of documents are also, as in these divisions, on 
oath. 

The Court will sometimes direct documents to be brought 
into the Eegistry for its inspection in order to decide whether 
an appUcant ought to see them (o). 

The chief points of difference are, that (1) where there are 
charges of adultery neither a respondent, co-respondent or 
party who might intervene, nor a petitioner, even if there be 
a counter-charge, is before decree Uable to be asked or bound 
to answer any question tending to prove him or her guilty of 
that offence {p), though where an issue is tried subsequent to 
and arising out of a decree of dissolution this protection is not 



(I) R. S. C. ; 0, 68, r. 1. {p) The Evidence Act, 1869 (32 

(to) Euston T. Smith (1884), 9 & 33 viot. 0. 68), s. 3 ; King v. 

V J). 57; Harvey v. Lovekin (188i), ^-^^ (1850), 2 Rob. Ecc. 153; 

10 P. D. 122, C. A. 8mfiy.Sidfl,otiieivnaeKeUy[lS32), 

(n) Bedfem y. Redfem, supra. ^ „ ,„„ ,^. v jt 

\o) PolLd V. PolUrd (1864), 3 * Hag. Ecc. 139, 154; Redfem v. 

Liv & Tr. 613. Redfem, supra, at pp. 139, 146, 149. 
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afforded (g). If both cruelty and adultery be alleged inter- 
rogatories as to the communication of a veneral disease as an 
act of cruelty will not be allowed (r). 

(2) Where it is alleged that the acts of adultery charged 
took place in the presence of certain persons described the 
names of such persons may be ordered to be disclosed (s) ; 
thus following the Ecclesiastical rather than the common law 
practice. 

(3) Discovery can be ordered against a respondent who is 
a minor and the minor must swear the affidavit in answer (t). 

The King's Proctor, as representing the Crown, will not 
be ordered to give discovery where he intervenes (u), though 
in practice he often gives facilities in that direction following 
the ecclesiastical practice. 

Discovery in Actions for Infringement of Patents and Trade 

Marks 

The rules as to discovery in actions for infringement of 
patents are the same as in other actions notwithstandiug that 
under the rules of procedure governing these actions ample 
particulars must be given both by the plaintiff and defendant (x). 
As has already been seen interrogatories as to the names of a 
party's witnesses are not as a rule admissible (y), but in 
actions for infringement of patents or trade marks the names 
and addresses of customers of either party may have to be 



{q) Evans v. Evans and Blyth, («) Bishop v. Bishop, [1901] P. 

[1904] P. 378, which, however, 325. 

seems not to follow the dicta of ,., o t> j > n- „ r„... 

T, T T . „ „ „ ,, (0 See Raydens Divorce Law, 

BowEN, L. J., in Bedfem v, Bedfem, r<i, t d a 

'' ■' ' Ch. I., par. 8, p. 6, 

supra. 

(r) E. V. E. (1907), 24 T. L. E. 78. ("^ ^- ^- -^^ (^^°^)' ^°'^- ^°- ^S^" 

See also Schoolcraft v. Schoolcraft ('^) ^' ^- ^- 5 O. 53 A. 

(1892), 65 L. T. 794. (y) Ante, p. 76. 
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disclosed as being relevant to the issue. Where the defendant 
alleges in his particulars of objections to the patent a general 
user of the plaintiff's alleged invention previous to the date of 
the letters patent, he may be compelled to answer inter- 
rogatories asking the names and addresses of the persons so 
using it as alleged as well as the places where the prior user 
has taken place (z). So where in an action for infringement 
of a trade mark the plaintiff alleged that the uses of his trade 
mark by the defendant had deceived divers persons and 
induced them to buy defendant's goods as and for the plain- 
tiff's goods the defendant may be entitled to discovery of the 
names and addresses of those persons (a). 

Names and addresses of customers may also have to be set 
out where an inquiry as to damages or an account as to profits 
has been ordered (b), on the principle that where a wrongdoer 
is being dealt with, the Court must not be very astute to 
prevent him from giving full discovery, because some con- 
sequences may flow from that discovery which has been 
occasioned by his own wrongful act (c). 

In an action for an account against a licensee of the 



(z) AUiance Pure White Lead names and addresses of persons to 

Syndicate, Ltd. v. Maclvor's Patents whom he had sold the article as 

(1891), 39 W. R. 487, following well as the prices; Crossley v. 

Birch V. Mather (1883), 22 Ch. D. StewaH (1863), 1 New. Rep. 426 ; 

629 ; Flower v, Lloyd (1876). 20 Tetley y. Boston (1856), 18 C. B. 

SoL Jo. 860. 643. 

(o) Humphries and Co, v. Taylor 

Drug Co. (1888), 39 Ch- D. 693. (c) Saccharin Corporation v. 

(6) Davenport v. Bylands (1865), Chemicals and Drugs Co., [1900] 2 

L. R. 1 Eq. 302, 308, where interro- Ch. 556, C. A., approving Murray v. 

jatories extending to sales for six Clayton (1872), L. R. 15 Eq. 115. 

rears before the action was brought See also Powell v. Birmingham 

i^ere allowed ; Swimbume v. Nelson Vinegar Brewery Co. (1896), 14 

1853), 16 Beav. 416, 418, where the R. P. C. 1, C. A., as to infringements 

iefendant was compelled to set out of trade marks. 
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plaintiffs process, the licensee may, semble, be compelled to 
disclose the names of some of his customers (d). 

Discovery is not prevented by the fact that the answers 
may expose the customers of the parties to actions (e). 

Where the discovery sought relates to a process, the Court 
is not prevented from allowing the discovery by the allegation 
that, it given, a trade secret or secret process wiU be divulged. 
The matter is one for the discretion of the Court, but in the 
exercise of its discretion the Court will, so far as is possible, 
limit the order in such a way that the secret process is not 
compelled to be disclosed (/). 

Discovery of documents in the possession or power of 
either party may be obtained, as in the case of other actions. 
Communications passing between a party and his patent 
agent are not privileged from inspection (g). 

In actions in trade mark cases, where the plaintiff seeks to 
obtain from the defendant a disclosure of particulars of his 
business, and the discovery sought is of such a nature that the 
proof of it may be prejudicial to the defendant, the Court 
takes into consideration the special circumstances of the case, 
and whilst, on the one hand, it takes care that the plaintiff 
obtains all the discovery which can be of use to him, on the 
other, it is bound to protect the defendant against undue 
inquisition into his affairs (h). The process of the Court will 
not be allowed to be made use of in an oppressive manner (i), 
and if the Court sees that all fair and legitimate purposes will 



(d) AsJiwoHh V. Roberts (1890), {g) Moseley v. Victoria Rubber Co. 
45 Ch. D. 623. (1886), 55 L. T. 482. 

(e) Tetley v. Easton, supra ; {h) Moore v. Craven, L. R. 7 CSh. 
Hmoe T. M'Keman (1862), 30 Beav. 94. 

547 ; Bovill v. Cowan (1867), 15 (») Lochett v. Lochett, L. R. 4 Ch. 

W. R. 608. 341. See also Piggott v. Anglo- 

( / ) See ante, p. 93, American Telegraph Co., 19 L. T. 46. 
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be answered by a restricted discovery, it will so restrict it (k). 
But. on the other hand, the Court takes care that parties are 
not allowed to refuse discovery which they ought to make [1), 
and in a proper case, if the discovery will be very material to 
the plaintiff, it may order discovery of the names of the de- 
fendant's customers (m). 

In proceedings for the removal of a trade mark from the 
register, an order for discovery of documents ought not to be 
made in the common form, but the extent of the discovery to 
be enforced must depend upon the particular circumstances 
of each case, and the order ought to be guarded in such 
manner as to prevent, so far as possible, the inconvenience, 
with its additional delay and expense, which might result 
from requiring a trader to set forth all the labels and other 
documents touching a particular trade mark from time to 
time used in his business. It is convenient in such a case 
that the appKcant should state in writing to the Court the 
grounds on which he seeks to have the mark removed from 
the register («). 

Prodiuition of Bankers' Boohs 

Any party to a legal proceeding who, prior to the passing 
of the Bankers' Books Evidence Act, 1879 (o), could have sued 
out a subpoena duces tecum in such proceeding to compel the 
banker or other officer of the bank to produce his books or to 
appear as a witness to prove the matters and transactions and 
accounts recorded, may now apply for an order that the 

(*) Orr V. Diaper, 4 Ch. D, 92 ; 547 ; Leather Cloth Co. v. Hirsch- 
Carver v. Pinio Leite, L. E. 7 Ch. 90, fidd, 1 H. & M. 295. 

(0 Thrmpsan v. Dunr^, L. R. 5 ^ « Re WiUa' Trade Marks. [1892] 
Q. gyg 3 Ch. 201, per Kekewich, J., at 

pp. 205, 206. 
(to) Howe y. McKernan, 30 Bea,v. (o) 42 Vict. c. 11. 
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applicant be at liberty to inspect and take copies of any entries 
in a banker's book for the purpose of such proceeding (p). 

The application for leave to inspect and take Copies should 
be made to the master at chambers, and may be made ex 
parte (q), though as a rule it should be made by summons or 
notice under the summons for directions (r), and if made ex 
parte the master may order a summons to be issued. If made 
ex pwrte it should be supported by an affidavit showing what 
entries it is desired to inspect, and the materiality of the 
inspection, and that the application is made hand fde, but an 
affidavit is not absolutely essential and is not necessary where 
the application is by summons or notice, and the materiality 
of the inspection appears from the pleadings, or otherwise (s). 
The party whose account is sought to be inspected may oppose 
the application on any ground on which inspection of ordinary 
documents could be resisted. 

The provisions of the Bankers' Books Evidence Act do not 
give any new power of discovery {t), nor alter the principles of 
law or the practice with regard to discovery (m), nor take away 
any previously existing ground of privilege from discovery {x). 

They do not enable a party to get discovery, before the 
trial, of entries which would be privileged or protected from 
production {y), or which are, or are sworn to be, irrelevant (a), 
or which are not the subject of discovery apart from the Act (a). 

(j)) lb., as. 7, 10, (m) PoUoch v. Gade, [1898] 1 Ch. 

(g) ATTiott V. Hayes (1887), 36 1» ^^ P- 4. i»«»" Lindlby, M.R. 

Ch. D. 731. (») Sovih Staffordshire Co. v, 

(T) lbid.;Daviesy. White (1884), ■E«'6'»»»«^. [1895] 2 Q. B. 669, per 

53 L. J. (Q. B.) 275. ^^^' ^■"'^•> ** P- ^'^^ '' PO'i'^^ V, 

{.\ >!,«„« „ a .. . ^ i ^°°^' [1892] P. 137, per Lindley, 

(«) Arnott V. Hayes, supra, at p. ^ ^ * i qo 

736. ^',[ „P- "^• 

(y) lb. 
(t) lb., but see Perry v. Phosphor (a) Parnell v. Wood, supra. 
Bronze Co. (1894), 71 L. T. 854. (a) PoUock v. Garle, supra. 
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Where, therefore, a party swears that the entries sought to be 
inspected are irrelevant, his affidavit is, generally, conclusive, 
and no order for inspection should be made (6). 

The power to order inspection is a discretionary power (c), 
and will be exercised with great caution {d), and on sufficient 
grounds only (e). Where a defendant applied for inspection to 
assist him to justify a Hbel imputing pecuniary embarrassment 
inspection was refused (/). The order, if made, should be 
limited to relevant entries (gf), and will only be made where 
the entries of which inspection is sought will be admissible in 
evidence at the trial (fe). 

It would appear that there is jurisdiction to order inspec- 
tion of the accounts of persons who are not parties to the 
litigation (i), but this power will seldom, if ever, be exercised {k), 
except where the account sought to be inspected is in form or 
substance reaUy the account of a party to the litigation or is 
kept on his behalf, so that the entries in it would be evidence 
against biTn at the trial (Q. In such a case notice must be 
given to the third party (m), and to the bank (w). Where, 
therefore, the plaintiff brought an action to rescind a contract 
for the purchase from the defendant of shares in a company, 
the ground of misrepresentation by the defendant as to the 



(&) 8<mlh Staffordshire Co. v. (A) Ecnmrd v. BeaU (1889), 23 

Ebbsmiih, eupra, Q. B. D. 1, per Mathew, J., at p. 2. 

(c) EmmottY. Star Newspaper Co. (») lUd. 

(1895), 62 L. J. (Q. B.) 77. (i) Ihid. 

{d) Amott V. Hayes, supra, at (l) South Staffordshire Co, v, Ehh- 

p. 738 ; Sovih Staffordshire Co. t. smith, supra ; Pollock v. Oarle, 

Ebbsmith, supra, at p. 674. aiCpra. 

(e) Perry v. Phosphor Bronze Co. (to) South Staffordshire Co. v. 

(1894), 71 L. T. 854. Ebbsmith, supra, per Kay, L,J., at 

(/) Emmott V. Star Newspapear p. 677. 

Co., supra. (») CAmie v. Wilson, [1907] 2 



(g) Amott V. Eayea, swpra. Ir. B. 130. 
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company's finances, leave to inspect the company's banking 
account was refused (o). 

The fact that the plaintiff has scheduled his pass-book in 
his affidavit of documents does not necessarily debar the defen- 
dant from getting an order to inspect the banker's book, and 
in a fit case an order will be made (p). 

The order must be served on the bank three clear days 
before it is to be obeyed unless otherwise described (g). 

Discovery of Ships' Papers or actions on Marine Inswrance 
;' Policies 

The practice which obtained before the Judicature Acts 
with regard to discovery in actions on policies of marine insur- 
ance has not been affected by the Acts, and discovery to a 
greater extent and with fewer restrictions than in other actions 
can still be obtained (r). The practice extends to all actions 
or policies, which are substantially marine policies, whether on 
a ship or cargo («), and even though part of the transit is by 
land if substantially the insurance is a marine insurance (t). 
But it does not extend to cases where the insurance is of an 

(o) PoUoch V. QarU, supra. tion, [1898] 2 Q. B. 187, C. A., per 

{p) Perry v. Phosphor Bronze Go., Vaughan-Williams, L.J., at p. 

swpra: 193 ; Harding v. Bussdl, [1905] 

(q) Bankers' Books Evidence Act, 2 K. B, 83, C. A., per Mathbw, L, J., 

1879, sec 7. at p. 85. 

(r) We^ of England Bank v ^^^ ^^.^ ^^^^^^, j^^^^ p^_ 



V. Boyal Exchange Assurance Cor- 
poration, supra, at p. 191. 



Canton Insurance Co. (1877), 2 
M. D. 472, 474 ; China 8.8. Co. v. 
Commercial Assurance Co. (1881), 

8 Q. B. D. 142, 145 ; for the reason (t) Harding v. Bussed,, supra, 

for this praotioe see iJoyraer V, iJitsoM where Henderson v. Underwriting 

(1865), 35 L. J. Q. B. 59, at p. 61, and Agency Association, [1891] 1 

per CooKBUBN, C.J. ; Ooldschmidt Q. B. 557, and Village Main Beef. 

V. Marryat (1809), 1 Camp. 559 ; Gold Mining Co. v. Steams (1900), 

China Traders' Insurance Co, v. 5 Com. Cas. 246, are questioned if 

Boyal Exchange Assurance Corpora- not overruled. 
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inland transit, though partly on inland waters (w), nor where 
the policy is one substantially for covering risks on land, 
though it also contains a clause under which risks of trans- 
portation by ships are covered, at any rate where the action 
is not brought on that part of the pohcy {x). 

The practice apphes in favour of parties beyond the original 
parties to the insurance policy. It extends to an action by 
underwriters in a pohcy of re-insurance (j/), and in favour of 
underwriters suing to recover back-money paid to the assured 
on mis-statements or misrepresentations (s). 

In such actions the defendant underwriters are entitled to 
apply for and obtain, as a matter of course, an order staying 
all proceedings until the plaintiff, and all persons interested in 
the proceedings and in the insurance, the subject of the action, 
produce and show to the defendants upon oath all the docu- 
ments and papers relating to the insurance or the subject- 
matter thereof, and the cargo and freight and the loss, and 
comply with a very stringent order for discovery and inspec- 
tion (a) . The defendants are entitled to discovery by the plaintiff 
and "all persons interested." These latter words do not 
include other underwriters, but only affect persons on the 
plaintiff's side (6), but where mortgagees are suing they do 
include the mortgagor or his representatives, who had sailed 
the ship as managing owner (c). It appears that they do not 

[u) Schloss V. Stevens (1905), 10 Assurance Co., supra; Boulton v. 

Com. Gas. 224, C. A. Houlder Bros., supra ; London and 

{x) Tanneniaum v. Heath, [1908] Provincial Marine and General In- 

1 K.B. 1032, 0. A.,i>erLord Alvee- surance Co. v. Chambers (1900), 5 

STONE, C.J., at p. 1037. Com. Cas. 241 ; Harding v. Bussell, 

(y) China Traders' Insurance Co. sv/pra. 
v. Bcyyal Exchange Assurance Corpo- (6) China S.S. Co, v. Commercial 

ration, supra, at pp. 191, 192, 193. Assurance Co., supra. 

(z) Boulton V. Houlder Bros, and (c) West of England Bank v. 

Co., [1904] 1 EL B. 784, 789, C. A. Canton Insurance Co. (1877), 9 Ex. 

(a) China 8.8. Co. v. Commercial D. 472. 



B.D. 



u 
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include a person who is not a party to the action and who is 
out of the jurisdiction and not under the plaintiff's control (d), 
though the mere fact that the person from whom the discovery 
can be obtained is out of the jurisdiction will not prevent the 
action being stayed till he gives discovery, if he be in reality, 
though not in name, the plaintiff (e). 

The stay is not absolute, but ceases if the plaintiff com- 
plies with the order, or will be removed if he shows that he 
has produced all the papers he has or can get, and that he has 
used all reasonable endeavours to produce all others, and 
cannot get them (/), and gives all the information he can as 
to the whereabouts and contents of any that he does not 
produce (g). 

The application is made by a summons to a master at 
chambers or under the summons for directions. It may be, 
made at the earliest stage of the action, i.e., at any time 
after appearance Qi). No affidavit need be produced in support 
of it (i), nor is a deposit as security for costs necessary (/c). 

(d) Fraser v. Burrows (1877), 2 surance Co. v. Chambers (1900), 5 
Q. B. D. 634. Com. Cas. 241. 

(e) WilUs and Go. v. Baddeley, ^g) Boulton v. Eoulder Bros., 
[1892] 2 Q. B. 324, C. A, [-1904] i k, g, 784, 789, 790, 791. 

if) West of England Bank J. ^^^ ^^^^. ^_ ^^^^„ ^^^^^^ 2 

Canton Insurance Co. {1&17), 2 Ex. ir tj qq ok cc 

D. 472, 475; China S.8. Co. v. " '^' ' ^ 

Commercial Assurance Co. (1881), <*) ^^'"^ ^'^^ ^°- ^- Com'»e»'c»a« 

8 Q. B. D. 142, 144, 146 ; China ^««'*'-'"^ce Co., supra. 

Traders' Insurance Co. v. Royal Ex- (h) Law v. Budd, W. N. (1883) 

change AssuranDeCorporati<m,[\i9S\ 166. Form of Summons and Order, 

2 Q. B. 187, 191 ; Lmd<M, die. In- Chitty's Forms, 263. 
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PART lY 
DISCOVERY IN THE COUNTY COURT 

The principles and practice as to discovery are practically the 
same in the County Court as in the Supreme Court. 

InteiTogatories 

Any party to an action or matter may, without filing an 
affidavit, by leave of the Court, deliver interrogatories in 
writing for the examination of any one or more of the opposite 
parties; and such interrogatories when delivered shall have 
a note at the foot thereof, stating which of such interroga- 
tories each of such parties is to answer. Provided that inter- 
rogatories which do not relate to any question in the action 
or matter shall be deemed irrelevant, notwithstanding that 
they might be admissible on the oral cross-examination of a 
witness (a). 

The application to deliver interrogatories is by an appli- 
cation for directions under 0. XV. of the County Court 
Eules, or ex parte (6). In every action or matter the costs of 
discovery, by interrogatories or otherwise, must, unless other- 
wise ordered by the Court, be secured in the first instance by 
the party seeking the discovery (c). In the case of discovery 
by interrogatories the party may be ordered, upon making the 



(a) C. C. R. ; O. xv., r. 1. (c) C. C. R. ; 0. xvi„ r. 22. 

(6) C. C. R. ; 0. xii,, r. 11, 
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application to administer the interrogatories, to pay into Court 
the sum of twenty shillings, and if the number of folios 
exceeds five, the further sum of two shillings for each addi- 
tional folio. In the ease of discovery otherwise -than by 
interrogatories the sum is twenty shillings, and whether by 
interrogatories or otherwise the amount may be any less sum 
or additional sum as the Court may direct {d). 

Security for costs will only be dispensed with where there 
is a genuine inability to give it (e). It cannot be dispensed 
with by consent (/). The judge has no discretion to dis- 
pense with the deposit which is required by the rule (g). 

The iparticular interrogatories proposed to be delivered 
must be submitted to the Court, and in deciding upon the 
application, the Court must take into account any offer which 
may be made by the party sought to be interrogated, to 
deliver particulars, or to make admissions, or to produce docu- 
ments relating to the subject in question, or any of them; 
and must also consider whether the application has been 
made too early in the proceedings on the action or matter, or 
too late to allow of the answers being used at the hearing, 
and leave must be given as to such only of the interrogatories 
submitted as the Court considers necessary either for disposing 
fairly of the action or matter, or for saving costs (Ji). The 
interrogatories must be according to the form in the appendix 
to the County Court rules with such variations as circum-. 
stances may require (i). If leave to administer interrogatories 



(A) C. C. E. ; 0. xvi., r. 23 (1). (gr) Bourder v. Lindsay (1886). 34 

(e) Henderson v. Bipley, W. N. W. R. 473. 

(1884) 85 ; Burr v. Hubbard, W. N. (h) C. C. R. ; O. xvi., r. 3. 

(1883) 198 ; Smith v. Went (1884), (i) 0. C. R. ; 0. rvi., r. 5. The 

32 W. R. 512. Form is No. 103 in the Appendix 

(/) Aste V, Stumore (1884), 13 to the C. 0. Rules, and is similar 

Q. B. D. 326. to that in use in the Supreme Court. 
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is given, an order must be drawn up by the registrar, and 
served by the applicant on the party against whom the order 
is made. The order must be made in the form provided, and 
must specify the number of days within which the inter- 
rogatories are to be delivered by, the appheant, and also the 
time within which the affidavit in answer is to be filed {k). 

The order for discovery must state the amount ordered to 
be paid into Court as security for costs, or that payment into 
Court is dispensed with ; and where payment is ordered the 
party seeking the discovery must, with his interrogatories or 
order for discovery, serve a copy of the receipt for the pay- 
ment into Court, and the party from whom discovery is 
sought is not bound to answer the interrogatories, or make 
the other discovery unless and until the copy has been 
served (J). 

"Where any party to an action or matter is a body corporate 
or a joint stock company, whether incorporated or not, or any 
other body of persons empowered by law to sue and be sued, 
whether in its own name or in the name of any officer or 
other person, any opposite party may apply for an order 
allowing him to deliver interrogatories to any member or 
officer of such corporation, or body, and an order may be 
made accordingly (m). The interrogatories must be answered 
by affidavit according to the form provided, with such varia- 
tions as circumstances may require. The affidavit must be 
filed, and a copy thereof delivered to the party interrogating 
within the time named in the order, giving leave to interro- 
gate (w). Any objection to answer any one or more of the 
interrogatories on the ground that it or they is or are 

(Ic) C. C. R. ; O. xvi., r. 2. Form {m) C. C. R. ; O. xvi., r, 6, 

of Order, No. 102 in the Appendix (ra) C. C. R. ; O. xvi., r. 8, Form 

to the C. C. Rules. No. 104 in the Appendix. 

(?) C. C. R. ; 0. xvi., r. 23 (2). 
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scandalous or irrelevant, or not bond fide for the purpose of the 
action or matter, or that the matters inquired into are not 
sufficiently material at that stage, or on any other ground, 
may be taken in the affidavit in answer (o). 

If any person interrogated omits to answer, or answers 
insufficiently, the party interrogating, after givmg to such 
person two clear days' notice of the time and place at 
which he intends to apply, may apply to the Oourt for an 
order requiring him to answer, or to answer further, as 
the case may be. And an order may be^made requiring him 
to answer, or to answer further, either by affidavit or vim voce 
exammation before the Court, as the Court may direct (p). 
As in the High Court the Court will exercise its powers of 
an oral examination with caution. The party examined can 
only be compelled to give, viva voce, such an answer to the 
particular interrogatories mentioned in the order as would 
have been sufficient if contained in his answer to the inter- 
rogatories in question (q). The answers given are taken down. 
At the conclusion of the examination the registrar gets the 
witness to sign the depositions as taken down, with any 
additions, explanations, or corrections which he may wish 
to make. The depositions, when so signed, are then filed. 
In adjusting the costs of the action or matter inquiry must, 
at the instance of any party, be made into the propriety of 
exhibiting interrogatories ; and if it is the opinion of the 
registrar on taxation, or of the judge either with or without 
an application for inquiry, that such interrogatories have been 
exhibited unreasonably, vexatiously, or at improper length, 
the costs occasioned by the said interrogatories and the 



(o) C. C. R. ; O. xvi., r. 7, The the High Court, 
same objections may be taken to {^) C. C. B. ; O. xvi., r. 9. 
answering the interrogatories as in (g) See ante, p. 294 
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answers thereto must be paid in any event by the party in 
fault (*•). 

Disccwery of Documents 

Any party to any action or matter may, without filing any 
affidavit, apply to the Court for an order directing any other 
party to the action or matter to make discovery on oath of 
the documents which are or have been in his possession or 
power relating to any question therein. On the hearing of 
such application the Court may either refuse or adjourn the 
same, it satisfied that such discovery is not necessary or not 
necessary at that stage of the action or matter, or make such 
order, either generally or limited to certain classes of docu- 
ments, as the Court may in its discretion thiuk fit. But 
discovery cannot be ordered when and so far as the Court 
is of opinion that it is not necessary either for disposing fairly 
of the action or matter or for saving costs. If an order is 
made it must be drawn up by the registrar and served by the 
applicant on the party against whom the order is made. The 
order must be according to the form provided and must 
specify the time within which the affidavit in answer is to 
be filed («). 

The party seeking the discovery must, before making his 
application, comply with the rule as to security of costs 
mentioned above by paying into Court the sum of twenty 
shillings as security (f). 

Where an infant plaiutifif sues by a next friend it would 
seem that the defendant is not entitled, in the County Court, 
to an affidavit of documents by the next friend (w), though it 

(r) C. C. R. ; O. xvi., r. 4. {t) See ante, p. 293. 

(«) C.C.B. ; O. XTi.,r. 10. Form (u) Dyke v. Stevens (1886), 30 

of Order No. 106 in Appendix to Ch. D. 189 ; Scott v. Consolidated 

C. C. Rules. Bank, W. N. (1893) 56, dissenting 
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is otherwise in the High Court (a;), and though the order 
relating to discovery now applies, in the County Court, 
infant plaintiffs and defendants and their next friends and 
guardians ad litem {y). 

The affidavit in compliance with the order for discovery 
of documents must specify which, if any. Of the documents 
therein mentioned he objects to produce, and on what 
grounds, and must be according to the form provided with 
such variations as circumstances may require. The affidavit 
must be filed and a copy thereof delivered to the party who 
obtains the order within the time named in the order {z). 
The party obtaining the discovery gets the copy affidavit 
from the registrar, not directly from the party making the 
discovery. 

The Court may, on the application of any party to an 
action or matter, at any time, and whether an affidavit of 
documents has or has not been already ordered or made, make 
an order requiring any other party to state by affidavit whether 
any specific documents, to be specified in the application, are 
or have at any time been in his possession or power; and 
if not then in his possession, when he parted with the same, 
and what has become thereof. Such application must be 
made on affidavit stating that in the behef of the deponent 
the party against whom the application is made has or has 
at some time had in his possession or power the documents 
specified in the application, and that they relate to the 
matters in question in the action or matter, or to some of 
them (a). 



from Higginson v. Hali (1878), 10 («/) C. C. E. ; O. xvi., r. 25. 
Ch. D. 235. But tMs is doubtful. (2) C. C. R. ; 0. xvi., r. 11. Form 

See section 164 of the County Courts of affidavit No, 107 in Appendix to 

Act, 1888. the Rules. 

(a;) See ante, p, 20. {a) C. C. R. ; 0. xvi., r. 18 (3). 
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Inspection of Documents 

As in the High Court, three modes of obtaining inspection 
of documents are provided by the County Court rules. 

(1) The Court may, at any tune during the pendency of 
any action or matter, order the production upon oath, by any 
party thereto, of such of the documents in his possession or 
power relating to any question in such action or matter as 
the Court may direct; and the Court may deal with such 
documents, when produced, in such a manner as may be 
just (&). 

(2) Any party to an action or matter may, at any time, 
give notice in writing to any other party in whose particulars, 
notices or affidavits reference is made to any document, to 
produce such document for the inspection of the party giving 
such notice, and to permit him to itake copies thereof; and 
any party not complying with such notice shall not afterwards 
be at liberty to put any such document in evidence on his 
behalf in such action or matter, unless he satisfies the Court 
that such document relates only to his own title, he being a 
defendant to the action or matter, or that he had some other 
cause or excuse which the Court deems sufficient for not 
complyiag I with such notice; in which case the Court may 
allow the same to be put in evidence on such terms as to costs 
and otherwise as the Court may think fit (c). The notice to 
produce the documents must be according to the form pro- 
vided with such variations as circumstances may require {d). 
The party to whom the notice is given must, within two days 
from its receipt, if aU the documents referred to in the notice 
have been set forth by him in his affidavit of documents, or if 



(6) C. C. R. ; O. xvi., r. 12. {d) Fonn 109 in Appendix to 

(c) C. C. E. ; O. xvi., r. 13. Rules. 
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any of the documents referred to in such notice have not been 
set forth by him in the affidavit, then within four days from 
the receipt of the notice, deliver to the party giving the same 
a notice stating the time, vdthin three days from the delivery 
thereof, at which the documents, or such of them as he does 
not object to produce, may be inspected at the office of his 
solicitor, or in the case of bankers' books or other books of 
account, or books in constant use for the purpose of any trade 
or business, or in case the party is not acting by a solicitor, 
at their usual place of custody, and stating which (if any) of 
the documents he objects to produce, and on what grounds. 
The notice must be according to the form provided with such 
variations as circumstances may require (e). 

If any party served with a notice to produce documents 
omit to give the notice as to the time for inspection, or objects 
to give inspection, or offers inspection elsewhere than is 
provided above, the Court may, on the application of the 
party desiring it, make an order for inspection at such place 
and in such manner as the Court may think fit. Provided 
that the order shall not be made when and so far as the Court 
is of opinion that it is not necessary either for disposing fairly 
of the action or matter or for saving costs (/). 

(3) Any application to inspect documents, except such as 
are referred to in the particulars, notices or affidavits of the 
party against whom the application is made, or disclosed in 
his affidavit of documents, must be founded upon an affidavit 
showing of what documents inspection is sought, that the 
party applying is entitled to inspect them, and that they are 
in the possession or power of the other party. The Court 
may not make an order for inspection of such documents 

(e) C. C. R. ; O. xvi., r. 15. Fonn (/) C. C. R. ; 0. xvi., r. 16 (1). 
No. 110 in Appendix to Rules. 
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when and so far as the Court is of opinion that it is not 
necessary either for disposing fairly of the action or matter, 
or for saving costs (g). 

Inspection of Court RoUs.— In any pending action or matter 
an order upon the lord of a manor to allow limited inspection 
of the Court Rolls may be made on the application of a copy- 
hold tenant, supported by an affidavit that he has applied for 
inspection and that the same has been refused (h). 

Action against bailiff. — In an action against or by a sheriff 
or high bailiff, or other officer discharging the like functions, 
in respect of any matters connected with the execution of his 
office, the Court may, on the application of either party, order 
that the affidavit to be made in answer either to interrogatories 
or to an order for discovery of documents shall be made by 
the officer actually concerned (i). , 

Copy of business books instead of inspection. — Where inspec- 
tion of any business books is applied for the Court may, if it 
thinks fit, instead of ordering inspection of the original books, 
order a copy of any entries therein to be furnished and verified 
by the affidavit of some person who has examined the copy 
with the original entries, and such affidavit shall state whether 
or not there are in the original book any and what erasures, 
interlineations, or alterations. Provided that notwithstanding 
that such copy has been supplied, the Court may order in- 
spection of the book from which the copy was made (k). 

Where, on an application for an order for inspection, 
privilege is claimed for any document the Court may inspect 
the document for the purpose of deciding as to the validity of 
the claim of privilege (Q. 



(g) C. C. R.; O. xvi., r. 16 (2). (») C. C. E. ; O. xvi.. r. 18, 
Form of order No. 108 in Appendix, (k) C. C, R. ; 0. xvi., 19 (1). 

(A) C. C. R. ; O. xvi,, r, 17, (l) C. C, R. ; 0. xvi., r. 19 (2). 
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Postponement of discovery till issue tried. — ^Where a party 
from whom discovery of any kind is sought objects to the 
same or any part thereof the Court may, if satisfied that the 
right to the discovery sought depends on the determination of 
any issue or question in dispute in the action or matter, or 
that for any other reason it is desirable that any issue or 
question in dispute in the action or matter should be deter- 
mined before deciding upon the right to the discovery or 
inspection, order that such issue or question be determined 
first, and reserve the question as to the discovery or 
inspection (m). 

If a party fails to comply with an order to answer inter- 
rogatories, or for discovery or inspection of documents, he is 
liable to attachment. Every such order must be endorsed 
with a notice to that effect (n). 

Costs. — The costs of discovery, in any of its modes, can 
only be allowed as part of the costs of the action to the party 
seeking the discovery where, and where only, such discovery 
appears to the judge at the trial, or if there is no trial, to the 
registrar on taxation, to have been reasonably asked for (o). 

Where money has been paid into Court as security for the 
costs of the discovery sought, the amount so paid in, unless 
the Court otherwise orders, after the action or matter has 
been finally disposed of, is to be paid out to the party by 
whom the same was paid in, on his request, or to his solicitor 
on such party's written authority, except in the event of his 
being ordered to pay costs, ^n which case the amount in Court 
is subject to a lien for the costs ordered to be paid to any 
other party. Provided that if after the action or matter has 
been finally disposed of, by consent or otherwise, no taxation 

(m) C. 0. R. ; 0. xvi., r, 20. of indorsement No, 346 in Appendix 

,,„„„„ to 0. C. Rules, 

(«) C. C, R. ; 0. XVI., r. 12. Form («) c. 0. R, ; O. xvi., r. 22. 
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of costs is required, the registrar must, by consent of the 
parties, or on being satisfied that the party by whom the 
amount was paid in is entitled thereto, pay out the same t6 
such party, or to his solicitor on his written authority (p). 

Where the amount recovered, or in the case of a defendant 
the amount claimed, does not exceed £10, the amount paid 
into Court as security, or so much thereof as the Court may 
direct, may be allowed as costs to the party against whom 
discovery is ordered, by interrogatories or otherwise ; but no 
further costs of discovery may be allowed unless the judge 
certifies under section 119 of the County Courts Act, 1888, or 
by a special order of the judge made upon consideration of 
the facts of the particular case, in either of which cases such 
costs may be allowed on the scale specified in the certificate 
or order (gf). The application for a certificate ought to be 
made at or immediately after the trial or hearing. 

(p) C. C. R. ; 0. xvi., r. 24. (g) C, C. R. ; O. xvi., r. 24a. 



APPENDICES 

APPENDIX PAOE 

A. Rules of the Supreme Court (England), Order 31 . . . 307 

B. Forms in use in the Supreme Court (England) . . . 315 

C. Rules of the County Court (England), Order 16 . . . 327 

D. Forms in use in the County Court (England) . . . 335 

E. Rules of the Supreme Court — British Columbia, Orders 31, 

31a, 31b 341 

F. " The King's Bench Act," Manitoba, Sects. 387-425, 541 . 354 

G. Rules of the Supreme Court — New Brunswick, Order 31 . 364 
H. Rules of the Supreme Court— Nova Scotia, Order 30 . . 372 
I. Forms in use in the Supreme Court — Ontario . . . 380 



APPENDIX A 

EULES OF SUPREME COURT, 1883, ENGLAND. 
ORDER XXXI 

DISCOVERY AND INSPECTION 

1 . Discovery by interrogatories. — In any cause or matter the plaintiff 
or defendant by leave of the Court or a Judge may deliver interro- 
gatories in ■writing for the examination of the opposite parties, or any 
one or more of such parties, and such interrogatories when delivered 
shall have a note at the foot thereof, stating which of such interro- 
gatories each of such persons is required to answer : Provided that 
no party shall deliver more than one set of interrogatories to the same 
party without an order for that purpose : Provided also that interro- 
gatories which do not relate to any matters in question in the cause or 
matter shall be deemed irrelevant, notwithstanding that they might 
be admissible on the oral cross-examination of a witness. (R. S. C, 
Nmember, 1893.) 

2. Particular interrogatories to he submitted. — On an application 
for leave to deliver interrogatories, the particular interrogatories 
proposed to be delivered shall be submitted to the Court or 
Judge. In deciding upon such application, the Court or Judge 
shall take into account any ofier which may be made by the 
party sought to be interrogated, to deliver particulars, or to make 
admissions, or to produce documents relating to the matter in 
question, or any of them, and leave shall be given as to such only 
of the interrogatories submitted as the Court or Judge shall con- 
sider necessary either for disposing fairly of the cause or matter 
or for saving costs. {R. S. C, November, 1893.) 

3. Costs of interrogatories.— In adjusting the costs of the cause or 
matter inquiry shall at the instance of any party be ndade into the 
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propriety of exhibiting such interrogatories, and if it is the opinion 
of the taxing officer or of the Court or Judge, either with or without 
an application for inquiry, that such interrogatories have been 
exhibited unreasonably, vexatiously, or at improper length, the costs 
occasioned by the said interrogatories and the answers thereto shall 
be paid in any event by the party in fault. [345.] 

4. Form of interrogatories. Form, Appendix B, No. 6, post. — 
Interrogatories shall be in the Form No. 6 in Appendix B, with such 
variations as circumstances may require. [346.] 

5. Body corporate or joint stock company to answer hy its officer. — 
If any party to a cause or matter be a body corporate or a joint 
stock company, whether incorporated or not, or any other body 
of persons, empowered by law to sue or to be sued, whether ia its 
own name or in the name of any officer or other person, any opposite 
party may apply for an order allowing him to deliver interrogatories 
to any member or officer of such corporation, company or body, and 
an order may be made accordingly. [347.] 

6. Objections to answering. — ^Any objection to answering any one 
or more of several interrogatories on the ground that it or they is 
or are scandalous or irrelevant, or not tondjtde for the purpose of the 
cause or matter, or that the matters inquired into are not sufficiently 
material at that stage, or on any other ground, may be taken in the 
affidavit in answer. [348.] 

7. Setting aside interrogatories. — ^Any interrogatories may be set 
aside on the ground that they have been exhibited unreasonably or 
vexatiously, or struck out on the ground that they are prolix, oppres- 
sive, unnecessary, or scandalous ; and any application for this 
purpose may be made within seven days after service of the in- 
terrogatories. [349.] 

8. Affidavit in answer. — Interrogatories shall be answered by 
affidavit to be filed within ten days, or within such other time as a 
Judge may allow. [350.] 

9. Form of affidavit. — ^An affidavit in answer to interrogatories 
shall unless otherwise ordered by a Judge, if exceeding ten folios, be. 
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printed and shall be in the Form No. 7 in Appendix B, with such 
variations as circumstances may require. [351.] 

10. Insufficient answer. — No exceptions shall be taken to any 
affidavit in answer, but the sufficiency or otherwise of any such affi- 
davit objected to as insufficient shall be determined by the Court or 
a Judge on motion or summons. [352.] 

11. Omission to answer, or insufficient answer. — If any person in- 
terrogated omits to answer, or answers insufficiently, the party 
interrogating may apply to the Court or a Judge for an order re- 
quiring him to answer, or to answer further, as the case may be. 
And an order may be made requiring him to answer or answer further, 
either by affidavit oi by vivd voce examination, as the Judge may 
direct. [353.] 

12. Discovery of doeutnents. — ^Any party may, without filing any 
affidavit, apply to the Court or a Judge for an order directing any 
other party to any cause or matter to make discovery on oath of the 
documents which are or have been in his possession or power, relating 
to any matter in question therein. On the hearing of such apphca- 
tion the Court or Judge may either refuse or adjourn the same, if 
satisfied that such discovery is not necessary, or not necessary at 
that stage of the cause or matter, or make such order, either generally 
or limited to certain classes of documents, as may in their or his 
discretion be thought fit. Provided that discovery shall not be 
ordered when and so far as the Court or Judge shall be of opinion 
that it is not necessary either for disposing fairly of the cause or 
matter or for saving costs. {R. S. C, November, 1893.) 

13. Affidavit of documents. Form, Appendix B, No. 8.— The 
affidavit, to be made by a party against whom such order as is 
mentioned in the last preceding Eule has been made, shall specify 
which, if any, of the documents therein mentioned he objects to 
produce, and it shall be in the Form No. 8 in Appendis B, with such 
variations as circumstances may require. [355.] 

14. Order for production of documents. — It shall be lawful for the 
Court or a Judge, at any time during the pendency of any cause or 
matter, to order the production by any party thereto, upon oath, of 
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such of the documents in his possession or power, relating to any 
matter in question in such cause or matter as the Court or Judge 
shall think right ; and the Court may deal with such documents, 
when produced, in such manner as shall appear just. [356.] 

15. Notice to ■produce documents referred to in pleadings or affidavits. 
— Every party to a cause or matter shall be entitled, at any time, 
by notice in writing to give notice to any other party in whose plead- 
ings or affidavits reference is made to any document, to produce 
such document for the inspection of the party giving such notice, 
or of his solicitor, and to permit him or them to take copies thereof ; 
and any party not complying with such notice shall not afterwards 
be at liberty to put any such document in evidence on his behalf in 
such cause or matter, unless he shall satisfy the Court or a Judge 
that such document relates only to his own title, he beiag a defendant 
to the cause or matter, or that he had some other cause or excuse which 
the Court or Judge shall deem sufficient for not complying with such 
notice :. in which case the Court or Judge may allow the same to be 
put in evidence on such terms as to costs and otherwise as the Court 
or Judge shall think fit. [357.] 

16. Form of notice, Appendix B, No. 9. — Notice to any party to 
produce any documents referred to in his pleading or affidavits shall 
be in the Form No. 9 in Appendix B, with such variations as circum- 
stances may require. [358.] 

17. Notice of time when documents may be inspected. — The party 
to whom such notice is given shall, within two days from the receipt 
of such notice, if all the documents therein referred to have been 
set forth by him in such affidavit as is mentioned in Eule 13, or if 
any of the documents referred to in such notice have not been set 
forth by him in any such affidavit, then within four days from the 
receipt of such notice, deliver to the party giving the same a notice 
stating a time within three days from the delivery thereof at which 
the documents, or such of them as he does not object to produce, 
may be inspected at the office of his solicitor, or in the case of bankers' 
books or uther books of account, or books in constant use for the 
purposes of any trade or business, at their usual place of custody, 
and stating which (if any) of the documents he objects to produce, 
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and on what ground. Such notice shall be in the Form No. 10 in 
Appendix B, with such variations as circumstances may require. 
[359.] 

18. (1) Form, Ajyperidix B, No. 10. Order for inspection. — ^If the 
party served with notice under Rule 17 [sic] omits to give such 
notice of a time for inspection or objects to give inspection, or oSers 
inspection elsewhere than at the office of his sohcitor, the Court or 
Judge may, on the apphcation of the party desiring it, make an order 
for mBpection in such place and in such manner as he may think fit : 
Provided that the order shall not be made when and so far as the 
Court or a Judge shall be of opinion that it is not necessary either 
for disposing fairly of the cause or matter or for saving costs. 

(2) Affidavit in support of application. — ^Any application to in- 
spect documents, except such as are referred to in the pleadings, 
particulars, or affidavits of the party against whom the application 
is made, or disclosed in his affidavit of documents, shaU be founded 
upon an affidavit showing of what documents inspection is sought, 
that the party applying is entitled to inspect them, and that they 
are in the possession or power of the other party. The Court or 
Judge shall not make such order for inspection of such documents 
when and so far as the Court or Judge shall be of opinion that it is 
not necessary either for disposing fairly of the cause or matter or 
for saving costs. {R. S. C, November, 1893.) 

19. Inspeaion of Court rolls. — ^An order upon the lord of a manor 
to allow limited inspection of the Court rolls may be made on the 
application of a copyhold tenant supported by an affidavit that he 
has applied for inspection, and that the same has been refused. 
[361.] 

19a. (1) Verified copies of business hooks. — Where inspection of 
any business books is applied for, the Court or a Judge may, if they 
or he shall think fit, instead of ordering inspection of the original 
books, order a copy of any entries therein to be furnished and verified 
by the affidavit of some person who has examined the copy with the 
original entries, and such affidavit shall state whether or not there 
are in the original book any and what erasures, interUneations, or 
alterations. Provided that notwithstanding that such copy has 
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been supplied, the Court or a Judge may order inspection of the book 
from which the copy was made. 

(2) Inspection hy the Court of privileged documents. — Where on an 
application for an order for inspection privilege is claimed for any 
document, it shaU be lawful for the Court or a Judge to inspect the 
document for the purpose of deciding as to the validity of the claim 
of privilege. 

(3) Order to account for specific documents. — The Court or a Judge 
may, on the application of any party to a cause or matter at any time, 
and whether an affidavit of documents shall or shall not have abeady 
been ordered or made, make an order requiring any other party to 
state by affidavit whether any one or more specific documents, to 
be specified in the application, is or are, or has or have at any time 
been in his possession or power ; and, if not then in his possession, 
when he parted with the same, and what has become thereof. Suc^i 
application shall be made on an affidavit stating that in the beUef 
of the deponent the party against whom the application is made has, 
or has at some time had, in his possession or power the document 
or documents specified in the application, and that they relate to 
the matters in question in the cause or matter, or to some of them. 
{R. S. C, November, 1893.) 

20. Objection to discovery depending on determination of issue. — If 
the party from whom discovery of any kind or inspection is sought 
objects to the same, or any part thereof, the Court or a Judge may, 
if satisfied that the right to the discovery or inspection sought 
depends on the determination of any issue or question in dispute 
in the cause or matter, or that for any other reason it is desirable 
that any issue or question in dispute in the cause or matter should 
be determined before deciding upon the right to the discovery or 
inspection, order that such issue or question be determined first, 
and reserve the question as to the discovery or inspection. [362.] 

21. Non-compliarux with order to answer, or for discovery of docu- 
ments. — If any party fails to comply with any order to answer 
interrogatories, or for discovery or inspection of documents, he 
shall be liable to attachment. He shall also, if a plaintifi, be liable 
to have his action dismissed for want of prosecution, and if a defen- 
dant, to have his defence, if any, struck out, and to be placed in the 
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same position as if he had not defended, and the party interrogating 
may apply to the Court or a Judge for an order to that effect, and an 
order may be made accordingly. [363.] 

22. Service of ortZer.— Service of an order for interrogatories or 
discovery or inspection made against any party on his soHcitor shall 
be sufficient service to found an appHcation for an attachment for 
disobedience to the order. But the party against whom the appU- 
cation for an attachment is made may show in answer to the apphca- 
tion that he has had no notice or knowledge of the order. [364.] 

23. Solicitor failing to give notice of order to client. — A solicitor, 
upon whom an order against any party for interrogatories or dis- 
covery or inspection is served under the last preceding Rule, who 
neglects without reasonable excuse to give notice thereof to his client, 
shall be liable to attachment. [365.] 

24. Part of answer may he put in at the trial. — Any party may, at 
the trial of a cause, matter, or issue, use in evidence any one or more 
of the answers or any part of an answer of the opposite party to in- 
terrogatories without putting in the others or the whole of such 
answer : Provided alwayg, that in such case the Judge may look 
at the whole of the answers, and if he shall be of opinion that any 
others of them are so connected with those put in that the last- 
mentioned answers ought not to be used without them, he may dicect 
them to be put in. [366.] 

25. Costs. — In every cause, or matter, the costs of discovery, by 
interrogatories or otherwise, shaU, unless otherwise ordered by the 
Court or a Judge, be secured in the first instance as provided by 
Rule 26 of this Order, by the party seeking such discovery, and 
shall be allowed as part of his costs where, and only where, such 
discovery shall appear to the Judge at the trial, or, if there is no 
trial, to the Court or a Judge, or shall appear to the taxing officer, 
to have been reasonably asked for. [367.] 

26. Security for costs.— Ajaj party seeking discovery by interro- 
gatories or otherwise may be ordered upon making apphcation for 
discovery to pay into Court to a separate account in the action, to 
be called " Security for Costs Account," to abide further order, the 
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sum of 5Z., or any less sum, and may be ordered further to pay into 
Court such additional sum as the Court or a Judge shall direct. 
The party seeking discovery shall, with his interrogatories or order 
for discovery, serve a copy of the receipt for the said payment into 
Court, and the time for answering or making discovery shall in all 
\sic\ cases commence from the date of such service. The party 
from whom discovery is sought shall not be required to answer or 
make discovery unless and until the said payment, if so ordered, has 
been made. {As amended by B. S. C, July, 1905, r. 6.) [368.] 

27. Payment out of security fund. — ^Unless the Court or a Judge 
shall at or before the trial otherwise order, the amount standing to 
the credit of the " Security for Costs Account " in any cause or matter, 
shall after the cause or matter has been finally disposed of be paid out 
to the party by whom the same was paid in on his request, or to his 
solicitor on such party's written authority, in the event of the costs 
of the cause or matter being adjudged to him, but, in the event of 
the Court or Judge ordering him to pay the (josts of the cause or 
matter, the amount in Court shall be subject to a lien for the costs 
ordered to be paid to any other party. [369.] 

27a. Certificate for 'paymertt out. — ^If after a cause or matter has 
been finally disposed of, by consent or otherwise, no taxation of 
costs shall be required, the taxing officer. Master, or chief clerk (as 
the case may be) may, either by consent of the parties, or on being 
satisfied that any party who has lodged any money to the " Security 
for Costs Account " in such cause or matter has become entitled to 
have the same paid out to him, give a certificate to that effect, which 
certificate shall be acted on and have efEect in all respects as if the 
same had been an order made in the said cause or matter. {R. S. C, 
October, 1884.) 

28. Discovery in actions by or against sheriff. — In any action against 
or by a sheriff in respect of any matters connected with the execution 
of his office, the Court or a Judge may, on the application of either 
party, order that the affidavit to be made in answer either to interro- 
gatories or to an order for discovery shall be made by the officer 
actually concerned. [370.] 

29. Order to apply to infants.— T}as Order shall apply to infant 
plaintiffs and defendants, and to their next friends and guardians 
ad litem. {R. S. 0., November, 1893.) 



APPENDIX B 

FOKMS IN USE IN THE SUPEEME COUET, ENGLAND 

No. 5a. 

Notice foe Intebrogatoeies and Discoveey. 

19 . [Here put the letter and number.] 
In the High Court of Justice. 
Division. 

Between A.B., plaintiff, 
and 

CD., defendant. 

Notice filed , 19 . 

Take notice you are required to attend the Master in Chambers, 
Central Office, Eoyal Courts of Justice, Strand, London, on 
day the day of 19 at o'clock in the noon 

on the hearing of an application on the part of the that the 

be at liberty to deliver to the interrogatories in writiag 

and that the said do within ten days answer the questions in 
writing, by affidavit. 

And that the answer within ten days stating what docu- 

ments are or have been in his possession or power relating to the 
matters in question in this action. 

Dated, etc. 

This notice was taken out by of solicitor for 

To 
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No. 6. 
Intereogatoeies. [0. 31, r. 4.] 
19 . [Here put the letter and number.] 
In the High Court of Justice. 
Division. 
Between A.B., plaintiff, 
and 
CD., E.F., and G.H., defendants. 
Interrogatories on behalf of the above-named [plaintiff, or de- 
fendant CD.] for the examination of the above-named [defendants 
E.F. and G.H., or plaintiff]. 

1. Did not, etc. 

2. Has not, etc. 

etc. etc. etc. 

[The defendant B.F. is required to answer the in- 
terrogatories numbered .] 

[The defendant G.H. is required to answer the in- 
terrogatories numbered .] 



No. 7. 
Answer to Interrogatories. [0. 31, r. 9.] 
[Heading as in Form 6.] 
The answer of the above-named defendant E.F. to the interro- 
gatories for his examination by the above-named plaintiff. 

In answer to the said interrogatories, I, the above-named E.F., 
make oath and say as follows : — 



No. 8. 
Affidavit as to Documents. [0. 31, r. 13.] 
[Heading as in Form 5a.] 
I, the above-named [plaintiff or] defendant CD., make oath and 
say as follows : — 

1. I have in my possession or power the documents relating to 
the matters in question in this suit set forth in the [if deponent objects 
to produce any document add first and second parts of the] first 
schedule hereto. 

2. [State objection, if any, to produce documents in second part of 
first schedule and grounds thereof] 
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3ir 



3. I have had, but have not now, in my possession or power the 
documents relating to the matter in question in this suit set forth in 
the second schedule hereto. 

4. The last-mentioned documents were last in my possession or 
power [state when, and what has since become of them, and in whose 
possession they now are]. 

5. According to the best of my knowledge, information, and belief, 
I have not now, and never had in my possession, custody or power, 
or m the possession, custody, or power of my solicitors or agents, 
solicitor or agent, or in the possession, custody or power of any 
other persons or person on my behalf, any deed, account, book of 
account, voucher, receipt, letter, memorandum, paper or writing, 
or any copy of or extract from any such document, or any other 
document whatsoever, relating to the matters in question in this 
suit, or any of them, or wherein any entry has been made relative 
to such matters, or any of them, other than and except the documents 
set forth in the said first and second schedules hereto. 

The First Schedule. 
Parti. 



Description of Document. 



Date. 



Part 2. 



Description of Docoment. 



Date. 



The Second Schedule. 



Description of Document. 



Date. 



Sworn, etc. 

[Note. — This is the modified form prescribed under 0. 61, r. 33. 
For the original form, see Stat. R. and 0. (rev.), vol. vii., 206.] 
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No. 9. 
Notice to produce Documents. [0. 31, r. 16.] 
[Heading as in Form 5a.] 
Take notice that the [plaintifE or defendant] requires you to produce 
for his inspection the following documents referred to in your 
namely 
Dated, etc. 

(Signed) , of 

Agent for , 

Solicitor for the 
To 



No. 10. 

Notice to Inspect Documents. [0. 31, r. 17.] 
[Heading as in Form 5a.] 
Take notice that you can inspect the documents mentioned in 
your notice of the day of , at my office on next 

the inst., between the hours of 

Dated, etc. Signed, etc. 

To 

[Note. — This is the modified form prescribed under 0. 61, r. 33. 
For the original form, see Stat. R. and 0. (rev.), vol. vii., 207.] 



No. 10a. 
Notice of Objection to crvE Inspection. [0. 31, r. 18.] 

[Heading as in Form 5a.] 
Take notice that the objects to give you inspection of [if 

the objection is to part only, insert " part of " and add viz., specifying 
the documents after the date] the documents mentioned in your notice 
of the day of , on the ground that [if to part only, 

continue " but take notice that you can inspect the remainder of 
the documents therein referred to at," etc.]. 
Dated the , Signed, etc. 

To 

[Note. — This is an additional form prescribed under 0. 61, r. 33,] 
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No. 16.* 
Obdeb fob Deliveey op Inteeeogatories. [0. 31, r. 1.] 

[Heading as in Form 5a.] 
Upon hearing 

It is ordered that the be at Kberty to deliver to the 

interrogatories in writing, and that the said do answer the 

interrogatories within days, and that the costs of this appli- 

cation be 
Dated, etc. 

* The Official Form now in use combines Forms 16 and 17. The applicant 
may be ordered to pay into Court the sum of 51. or any less sum, and may be 
ordered farther to pay in an additional sum. (B. S. 0., O. 31, r. 26.) 



No. 17.* 

Order foe Affidavit as to Documents. [0. 31, r. 12.] 

[Heading as in Form 5a.] 

Upon hearing 

It is ordered that the do, within days from the date 

of this order answer on affidavit stating what documents are or have 
been in possession or power relating to the matters in question 

in this action, and that the costs of this application be 

Dated, etc. 

• See note to Form 16. 



No. 18. 
Oedee foe Peoduction and Inspection of Documents. 
{R. S. C. (July), 1905.) [0. 31, rr. 14, 18.] 
[Heading as in Form 5a.] 
Upon hearing and upon reading the affidavit of filed 

bhe day of 19 , and 

It is ordered that the do, at all seasonable times, on reason- 

ible notice, produce at [insert place of inspedion], situate at 
the following documents, namely, and that the be at 

iberty to inspect and peruse the documents so produced and to 
nake notes of their contents and be entitled to be supplied with 
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copies thereof on payment therefor at the rate prescribed by Order 
LXV., rule 27 (18), and it is ordered that in the meantime all further 
proceedings be stayed, and that the costs of this application be 
Dated, etc. 



No. 19. 

Oedee for Peoduction (Undeewritees). [0. 31.] 

[Heading as in Form 5a.] 

Upon hearing and upon reading 

It is ordered that the plaintiff and all persons interested in these 
proceedings and in the insurance the subject of this action do pro- 
duce and show to the defendant, his solicitors or agents upon oath 
all insurance slips, poUcies, letters of instruction, or other orders for 
efiecting such shps or policies, or relating to the insurance or the 
subject-matter of the insurance on the ship or the cargo on 

board thereof, or the freight thereby, and also all documents relating 
to the sailing, or alleged loss of the said ship, the cargo on board 
thereof and the freight thereby, and all letters and correspondence 
with any person or persons in any manner relating to the efEecting 
the insurance on the said ship, the cargo on board thereof, or the 
freight thereby, or any other insurance whatsoever effected on the 
said ship, or the cargo on board thereof, or the freight thereby on 
the voyage insured by, or relating to the pohcy sued upon in this 
action, or any other policy whatsoever effected on the said ship, or 
the cargo on board thereof, or the freight thereby on the same 
voyage. Also all correspondence between the captain or agent of 
the vessel and any other person, with the owner or any person or 
persons previous to the commencement of or during the voyage 
upon which the alleged loss happened. Also all protests, surveys, 
log books, charterparties, tradesmen's biUs for repairs, average 
statements, letters, invoices, bills of parcels, bills of lading, mani- 
fests, accounts, accounts-current, accounts-sales, bills of exchange, 
receipts, vouchers, books, documents, correspondence papers, 
and writings (whether originals, duplicates, or copies respectively), 
which now are in the custody, possession, or power, of the said 
plaintiff and the said other persons as aforesaid, his, or their, or any 
or either of their brokers, solicitors, or agents, in any way relating 
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or referring to the matters in question in this action, with libei 
for the defendant, his solicitors, or agents to inspect and take copj 
of or extracts from the same or any or either of them, and that 
the like manner the plaintifi and the said other persons as aforesa 
do a,ccount for all such documents as were once, but are not no 
in his, their, or any or either of their possession, custody, or pow( 
and that in the meantime all further proceedings be stayed, aj 
that the costs of and occasioned by this application be 
Dated, etc. 

[Note.— This is the modified form prescribed under 0. 61, r. 2 
For the original form, see Stat. E. and 0. (rev.), vol. vii., 271. T: 
form of the order was considered by the Court of Appeal in Chi, 
Transpacific Steamship Go. v. Commercial Union Assurance C 
(1881), 8 Q. B. D. 142.] 



No. 57d. 
Summons fob Production of Ships' Papers. 
[Heading as in Form 5a.] 

Let all parties concerned attend, etc., on day the 

day of 19 , at o'clock in the noon on the hearij 

of an application on the part of the defendant that the plaintifi ai 
all persons interested in these proceedings and in the insurance, t 
subject of this action, do produce and show to the defendant 
solicitors or agents upon oath all insurance slips, poUcies, letteirs 
instruction or other orders for effecting such slips or pohcies, 
relating to the insurance or the subject-matter of the insurance c 
bhe ship " ," or the cargo on board thereof, or the freigj 

bhereby, and also all documents relating to the sailing or alleged lo 
jf the said ship, the cargo on board thereof and the freight thereb 
md all letters and correspondence with any person or persons in ai 
[natter relating to the effecting the insurance on the said ship, t] 
jargo on board thereof or the freight thereby, or any other insuram 
whatsoever effected on the said ship or the cargo on board therei 
)r the freight thereby on the voyage insured by or relating to tl 
jolicy sued upon in this action or any other policy whatsoev( 
iffected on the said ship, or the cargo on board thereof or the freigl 
;hereby on the same voyage. Also all correspondence between tl 

E.D. ^ 
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captain or agent of the vessel and any other person with the owner 
or any person or persons previous to the commencement of or during 
the voyage upon which the alleged loss happened; Also all protests, 
surveys, log-books, charter-parties, tradesmen's bills for repairs, 
average statements, letters, invoices, bills of parcels, bills of lading, 
manifests, accounts, accounts-current, accounts-sales, bills of ex- 
change, receipts, vouchers, books, documents, powers of attorney, 
correspondence, papers and writings (whether originals, duplicates, 
or copies respectively) which now are in the custody, possession, or 
power of the plaintiff and the said other persons as aforesaid, his 
or their or any or either of their brokers, eolicitors, or agents, in. any 
way relating or referring to the matters in question in this action, 
with liberty for the defendant solicitors or agents to inspect 

and take copies of or extracts from the same or any or either of 
them, and that in the like manner the plaintifE and the said 

other persons as aforesaid do respectively account for aU such docu- 
ments as were once but are not now in his, their, or any or either of 
their possession, custody, or power, and that in the meantime all 
further proceedings be stayed, and that the costs of and occasioned 
by this application may be costs in the action. 

Dated the 

This summons was taken out by, etc. 

To 
[Note. — This is an additional form prescribed under 0. 61, r, 33.] 



No. 63. 

Summons foe Discovery of Documents (Chancery Form). 
[0. 31, r^l2.] 
In the High Court of Justice. 
Chancery Division. 
Mr. Justice 
Let all parties concerned attend at the chambers of the Judge, 
Room No. , Eloyal Courts of Justice, Strand, London, on 

day the day of , 19 , at o'clock in the forenoon 

on the hearing of an application on the part of . That the 

may be ordered within days after service of the order 

to be made hereon to make and file a full and sufficient affidavit 
stating whether he has or has had in his possession or power any 
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and if any what documents relating to the matters in question 
this action and accounting for the same. And that the said 
may be ordered at all seasonable times upon reasonable notice 
produce at the office of his solicitor Mr. , situate at 

the documents which by such affidavit shall appear to be in his p 
session or power except such of them, if any, as he may by si 
affidavit object to produce and that the applicant his solicitor a 
agent may be at liberty to inspect and peruse the documents 
produced and to take copies and abstracts thereof and extra 
therefrom as the applicant shall be advised. And that the 
may be ordered to produce the said documents upon any examinati 
of witnesses in this action and at the trial thereof as the appHca 
shall require and that the applicant may be at liberty to make su 
further application as to aU or any of the documents mentioned 
such affidavit as he may be advised. 
Dated the day of 19 . 

This summons was taken out by of agent for 

solicitor for the applicant. 

To the [plaintifE or defendant] and to M. his solicitor 

or agent . 

[Note. — This is an additional form prescribed under 0. 61, r. 3 
but the application would ordinarily be made by subsequent noti 
under the Summons for Directions, Form 4e, supra. At the hearii 
of the application the Master wiU (see 0. 31, r. 26) consider as 
ordering the applicant to pay into Court, to a separate account : 
the action caUed " Security for costs account," the sum of " 51. i 
any less sum," and the applicant may be ordered further to pay i 
an additional sum.] 

No. 64. 
Oeder for Affidavit and Inspection of Documents — On 

Deponent (Chancery Form). [0. 31, r. 12.] 
In the High Court of Justice. 



Chancery Division. 



19 . No. 



Mr. Justice at Chambers. 

day, the day of 19 

Between plaintifE, 

and 

defendant. 
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Upon the application of the plaintifE [or defendant] by notice for 
further directions dated the , 19 , and upon hearing the 

solicitor for the applicant and for the , and upon reading, etc. 
[if security he ordered] It is ordered that the plaintifE [or defendant 
— natne] do pay into Court to the credit of this action, " Security 
for costs account," the sum of I., and that the plaintifi [or 

defendant — name] do within days after service of this order 

and a copy of the receipt for such payment into Court, make and 
file a full and sufficient affidavit stating whether he has or has had 
in his possession or power any and (if any) what documents relating 
to the matters in question in this action and accounting for the same. 

[If security be not ordered say, instead of previous paragraph] — and 
the Judge dispensing with security It is ordered that the plaintifE 
lor defendant — name] do within days after service of this 

order make and file a full and sufficient affidavit stating eJc. [as in 
previous paragraph] and it is ordered that the said do at all 

seasonable times upon reasonable notice produce at the office of 
, solicitor , situate at , the documei^ts which by such 

affidavit shall appear to be in his possession or power except such of 
the same (if any) as he may by such affidavit object to produce. 
And the applicant his solicitor and agent are to be at liberty to 
inspect and peruse the documents so produced and to make notes 
of their contents and be entitled to be supplied with copies thereof 
and extracts therefrom as the applicant shall be advised on payment 
therefor at the rate prescribed by Order 65, rule 27 (18). 

And it is ordered that the do produce the same documents 

upon any examination of witnesses in this action and at the trial 
thereof as the applicant shall require. And the applicant is to be 
at liberty to make such further application as to all or any of the 
documents mentioned in such affidavit as he may be advised. 
Master. 

[Note. — This form is not part of the Appendix to R. S. C. The 
order is drawn up in the Judges' chambers.] 



No. 65. 

Order for Affidavit and Inspection of Documents — More 

THAN One Deponent (Chancery Form). [0. 31, r. 12.] 

[Heading and title as in Form 64.] 

Upon the application of the plaintiff [or defendant] by notice for 



APPENDIX B 3S 

further directions dated the , 19 , and upon hearing t 

solicitor for the applicant and for the , and upon reading, e 

[if security be ordered] It is ordered that the plaintifis [or defendai 
—names] do pay into Court to the credit of this action, " Securi 
for costs account," the sum of l, and that the plaintifis | 

defendants— wwnes] do within days after service of this ore 

and a copy of the receipt for such payment into Court, make a 
file a fuU and sufficient affidavit or full and sufficient affidavi 
stating whether they have or have had in the possession or pov 
of them or any [or either] of them any, and (if any) what, documei 
relating to the matters in question in this action, and accounti 
for the same. 

[If security be not ordered say, instead of previous paragraph' 
and the Judge dispensing with security It is ordered that the pla 
tiffs [or defendants — names] do within days after service 

this order make and file a full and sufficient affidavit or full a 
sufficient affidavits stating etc. [as in previous paragraph]. 

And it is ordered that the said plaintiffs [or defendants] do at 
seasonable times upon reasonable notice produce at the office 
solicitor situate at , the documents which by su 

affidavit or affidavits shall appear to be in the possession or pov 
of them or any [or either] of them except such of the same (if ar 
as they or any [or either] of them may by such affidavit or affidav 
object to produce. And the applicant solicitor and agent are 
be at liberty to inspect and peruse the documents so produced, a: 
to make notes of their contents and be entitled to be suppli 
with copies thereof and extracts therefrom as the applicant 
shall be advised on payment therefor at the rate prescribed 
0. 65, r. 27 (18). 

And it is ordered that the said plaintiffs [or defendants] do pi 
duce the same documents upon any examination of witnesses 
this action and at the trial thereof as the applicant shall requii 
And the applicant to be at liberty to make such further apphcatii 
as to all or any of the documents mentioned in such affidavit 
affidavits as may be advised. 

Master. 

[Note. — This form is not part of the Appendix to R. S. C. T 
order is drawn up in the Judges' chambers.] 
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No. 66. 

Summons to consider Sufficiency of Affidavit of Documents 
(Chancery Form). [O. 31, r. 13.] 

[Heading and title as in Form 63.] 

Let all parties, etc. [as in Form 63] on the hearing of an appli- 
cation on the part of to consider the sufficiency of the affidavit 
of the as to the documents in h possession, filed the 
day of 19 , and that the said may be ordered to pay 
to the appUcant the costs of this apphcation and consequent thereon. 

Dated the day of 19 . 

This summons was taken out, etc. [as in Form 63]. 

To the [plaintifi or defendant] and to M. his solicitor or 

agent . 

[Note. — This is an additional form prescribed imder 0. 61, r. 33, 
but the application would ordinarily be made by subsequent notice 
(Form 4e, supra) under the Summons for Directions.] 



No. 67. 

Order when Affidavit as to Documents held to be 

insufficient (Chancery Form). [0. 31, r. 13 (notes).] 

[Heading and title as in Form 64.] 

• Upon the application of the plaintiff [or defendant] under the 
summons for directions by notice dated the 19 , and upon 

hearing the soUcitor for the applicant and for the and upon 

reading," etc. 

The Judge being of opinion that the said affidavit of the plaintiff 
[or defendant] is insufficient and the plaintiff [or defendant] by his 
solicitor now applying for further time to file a full and sufficient 
affidavit It is ordered that the time within which the plaintiff [or 
defendant] is to file a full and sufficient affidavit pursuant to the said 
order dated the be enlarged to the 19 . And it is 

ordered that the costs of this application be 
Master. 

[Note.— This form is not part of the Appendix to R. S. C. The 
order is drawn up in the Judges' chambers.] 
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RULES OF THE COUNTY COURT, ENGLAND 

ORDER XVI 
Discovery and Inspection 

1. Interrogatories.— Any party to any action or matter may, 
without filing an affidavit, by leave of the Court, deliver interro- 
gatories in -writing for the examination of any one or more of the 
opposite parties ; and such interrogatories when delivered shall 
have a note at the foot thereof, stating which of such interrogatories 
each of such parties is to answer : Provided that interrogatories 
which do not relate to any question in the action or matter shall be 
deemed irrelevant, notwithstanding that they might be admissible 
on the oral cross-examination of a witness. 

2. Order to he dravm by registrar and served. — If leave be granted, 
an order shall be drawn up by the registrar and served by the appli- 
cant on the party against whom the order is made. Such order shall 
be according to the form in the Appendix, and shall specify the 
number of days within which the interrogatories are to be delivered 
by the applicant, and also the time within which the affidavit in 
answer is to be filed. 

3. Particular interrogatories to he submitted. Matters to be con- 
sidered. — On an application for leave to deliver interrogatories the 
particular interrogatories proposed to be delivered shall be sub- 
mitted to the Court. In deciding upon such application, the 
Court shall take into account any ofier which may be made by the 
party sought to be interrogated, to deliver particulars, or to make 
admissions, or to produce documents relating to the subject in 
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question, or any of them ; and shall also consider whether the 
application has been made too early in the proceedings in the action 
or matter, or too late to allow of the answers being used at the 
hearing ; and leave shall be given as to such only of the interro- 
gatories submitted as the Court considers necessary either for dis- 
posing fairly of the action or matter, or for saving costs. 

4. Costs of improper interrogatories. — In adjusting the costs of the 
action or matter inquiry shall, at the instance of any party, be made 
into the propriety of exhibiting interrogatories ; and if it is the 
opinion of the registrar on taxation, or of the Judge, either with or 
without an application for inquiry, that such interrogatories have 
been exhibited unreasonably, vexatiously, or at improper length, 
the costs occasioned by the said interrogatories and the answers 
thereto shall be paid in any event by the party in fault. 

5. Interrogatories, form of. — Interrogatories shall be according to 
the form in the Appendix, with such variations as circumstances 
may require. 

6. Corporations and joint stoch companies. — ^If any party to an 
action or matter be a body corporate or a joint stock company, 
whether incorporated or not, or any other body of persons em- 
powered by law to sue or be sued, whether in its own name or in the 
name of any officer or other person, any opposite party may apply 
for an order allowing him to deliver interrogatories to any member 
or officer of such corporation, company, or body, and an order may 
be made accordingly., 

7. Objection to answer. — ^Any objection to answer any one or more 
of several interrogatories, on the ground that it or they is or are 
scandalous or irrelevant, or not bond fde for the purpose of the 
action or matter, or that the matters inquired into are not sufficiently 
material at that stage, or on any other ground, may be taken in the 
affidavit in answer. 

8. Affidavit in answer. — ^Interrogatories shall be answered by 
affidavit according to the form in the Appendix, with such variations 
as circumstances • ay require. Such affidavit shall be filed and a 
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copy thereof delivered to the party interrogating within the time 
named in the order giving leave to interrogate. 

9. Further answer.— \i any person interrogated omits to answer, 
or answers insufficiently, the party interrogating, after giving to 
such person two clear days' notice of the time and place at which 
he intends to apply, may apply to the Court for an order requiring 
him to answer, or to answer further, as the case may be. And an 
order may be made requiring him to answer, or to answer further, 
either by affidavit or viva voce examination before the Court, as the 
Court may direct. 

10. Discovery of documents.— kny party to any action or matter 
may, without filing any affidavit, apply to the Court for an order 
directing any other party to the action or matter to make discovery 
on oath of the documents which are or have been in his possession 
or power relating to any question therein. On the hearing of such 
application the Court may either refuse or adjourn the same, if 
satisfied that such discovery is not necessary or not necessary at 
that stage of the action or matter, or make such order, either generally 
or limited to certain classes of documents, as the Court may in its 
discretion think fit. Provided that discovery shall not be ordered 
when and so far as the Court is of opinion that it is not necessary 
either for disposing fairly of the action or matter, or for saving costs. 
If an order is made it shall be drawn up by the registrar and served 
by the applicant on the party against whom the order is made. 
Such order shall be according to the form in the Appendix, and shall 
specify the time within which the affidavit in answer is to be filed. 

11. Objection to discover documents. — The affidavit to be made by 
a party against whom such order as is mentioned in the last pre- 
ceding rule has been made, shall specify which, if any, of the docu- 
ments therein mentioned he objects to produce, and on what grounds, 
and it shall be according to the form in the Appendix, with such 
variations as circumstances may require. Such affidavit shall be 
filed and a copy thereof delivered to the party who obtains the order 
within the time named in the order. 

12. Production of documents. — The Court may, at any time during 
the pendency of any action or matter, order the production upon 
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oath, by any party thereto, of such of the documents in his possession 
or power relating to any question in such action or matter as the 
Court may direct ; and the Court may deal with such documents, 
when produced, in such manner as may be just. 

13. Inspection of documents referred to in, particulars, notices, or 
affidavits. — ^Any party to an action or matter may at any time give 
notice in writing to any other party in whose particulars, notices, 
or affidavits reference is made to any document, to produce such 
document for the inspection of the party giving such notice, and to 
permit him to take copies thereof ; and any party not complying 
with such notice shall not afterwards be at liberty to put any such 
document in evidence on his behalf in such action or matter, unless 
he satisfies the Court that such document relates only to his own 
title, he being a defendant to the action or matter, or that he had 
some other cause or excuse which the Court deems sufficient for not 
complying with such notice ; in which case the Court may allow the 
same to be put in evidence on such terms as to costs and otherwise 
as the Court may think fit. 

14. Notice under preceding rule. — ^Notice to any party to produce 
any documents under the last preceding rule shall be according to 
the form in the Appendix, with such variations as circumstances 
may require. 

15. Time within which inspection is to he given. Place of 
inspection. — The party to whom such notice is given shall, within 
two days from the receipt of such notice, if all the documents 
therein referred to have been set forth by him in such affidavit 
as is mentioned in Eule 11 of this Order, or if any of the 
documents referred to in such notice have not been set forth 
by him in any such affidavit, then within four days from the 
receipt of such notice, deliver to the party giving the same a notice 
stating a time within three days from the delivery thereof at which 
the documents, or such of them as he does not object to produce, 
may be inspected at the office of his solicitor, or in the case of bankers' 
books or other books of account, or books in constant use for the 
purposes of any trade or business, or in case the party is not acting 
by a solicitor, at their usual place of custody, and stating which (if 
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any) of the documents he objects to produce, and on what grounds. 
Such notice shall be according to the form in the Appendix, with 
such variations as circumstances may require. 

16. Order for inspection.— {1) If any party served with notice 
under Eule 13 of this Order omits to give such notice of a time for 
inspection, or objects to give inspection, or offers inspection else- 
where than is provided by Rule 15, the Court may, on the appUcation 
of the party desiring it, make an order for inspection at such place 
and in such manner as the Court may think fit : Provided that the 
order shall not be made when and so far as the Court is of opinion 
that it is not necessary either for disposing fairly of the action or 
matter, or for saving costs. 

(2) Any application to inspect documents, except such as are 
referred to in the particulars, notices, or affidavits of the party 
against whom the apphcation is made, or disclosed in his affidavit 
of documents, shall be foimded upon an affidavit showing of what 
documents inspection is sought, that the party applying is entitled 
to inspect them, and that they are in the possession or power of the 
other party. The Court shall not make an order for inspection of 
such documents when and so far as the Court is of opinion that it is 
not necessary either for disposing fairly of the action or matter, or 
for saving costs. 

17. Inspection of Court rolls. — In any pending action or matter an 
order upon the lord of a manor to allow limited inspection of the 
Court rolls may be made on the application of a copyhold tenant 
supported by an affidavit that he has applied for inspection, and that 
the same has been refused. 

18. Actions against or by sheriff or high bailiff. — In an action 
against or by a sheriff or high bailiff, or other officer discharging the 
like functions, in respect of any matters connected with the execution 
of his office, the Court may, on the application of either party, order 
that the affidavit to be made in answer either to interrogatories or to 
an order for discovery shall be made by the officer actually concerned. 

19. (1) Verified copies. — Where inspection of any business books 
is applied for, the Court may, if it thinks fit, instead of ordering 
inspection of the original books, order a copy of any entries therein 
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to be furnished and verified by the affidavit of some person who has 
examined the copy with the original entries, and such affidavit shall 
state whether or not there are in the original book any and what 
erasures, interlineations, or alterations. Provided that, notwith- 
standing that such copy has been supplied, the Court may order 
inspection of the book from which the copy was made. 

(2) Privilege. — Where on an application for an order for inspection 
privilege is claimed for any document, the Court may inspect the 
document for the purpose of deciding as to the validity of the claim 
of privilege. 

(3) Inquiry as to present or past possession of specified documents. — 
The Court may, on the application of any party to an action or 
matter at any time, and whether an affidavit of documents has or 
has not been already ordered or made, make an order requiring any 
other party to state by affidavit whether any specific documents, 
to be specified in the application, are or have at any time been in 
his possession or power ; and if not then in his possession, when he 
parted with the same, and what has become thereof. Such applica- 
tion shall be made on affidavit stating that in the belief of the 
deponent the party against whom the application is made has or 
has at some time had in his possession or power the documents 
specified in the application, and that they relate to the matters in 
question in the action or matter, or to some of them. 

20. Premature discovery. — If a party from whom discovery of any 
kind or inspection is sought objects to the same or any part thereof, 
the Court may, if satisfied that the right to the discovery or inspec- 
tion sought depends on the determination of any issue or question 
in dispute in the action or matter, or that for any other reason it is 
desirable that any issue or question in dispute in the action or matter 
should be determined before deciding upon the right to the discovery 
or inspection, order that such issue or question be determined first, 
and reserve the question as to the discovery or inspection. 

21. Non-compliance with order.— It any party fails to comply with 
an order to answer interrogatories, or for discovery or inspection of 
documents, he shall be liable to attachment, and every such order 
shall be indorsed with a notice according to the form in the Appendix. 
[Amended, 1908.] 
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22. Security for costs.— In every action or matter the costs of 
discovery, by interrogatories or otherwise, shaU, unless otherwise 
ordered by the Court, be secured in the first instance as provided by 
Rule 23 of this Order, by the party seeking such discovery, and shall 
be allowed as part of his costs, where, and only where, such dis- 
covery appears to the Judge at the trial, or, if there is no trial, to the 
registrar on taxation, to have been reasonably asked for. 

23. Amount of security.— {!) Any party seeking discovery by 
interrogatories or otherwise may be ordered upon making applica- 
tion for discovery to pay into Court, in the case of interrogatories 
the sum of twenty shillings, and if the number of fohos exceeds five, 
the further sum of two shillings for each additional folio, or in the 
case of discovery otherwise than by interrogatories the sum of 
twenty shillings, or (in either case) any less sum, or such additional 
sum as the Court shall direct. 

(2) An order for discovery shall state the amount ordered to be 
paid into Court, or that payment into Court is dispensed with ; and 
where payment into Court is ordered the party seeking discovery 
shall, with his interrogatories or order for discovery, serve a copy of 
the receipt for the payment into Court, and the party from whom 
discovery is sought shall not be boimd to answer or make discovery 
unless and until the said copy has been served. [Amended, 1908.] 

24. Payment out of amount paid in as sgcwrity. — Unless the Court 
otherwise orders, the amount paid in under the last preceding rule 
in any action or matter shall after the action or matter has been 
finally disposed of be paid out to the party by whom the same was 
paid in, on his request, or to his solicitor on such party's written 
authority, except in the event of his being ordered to pay costs, in 
which case the amount in Court shall be subject to a lien for the costs 
ordered to be paid to any other party. Provided, that if after the 
action or matter has been finally disposed of, by consent or otherwise, 
no taxation of costs is required, the registrar shaU, by consent of the 
parties, or on being satisfied that the party by whom the amount 
was paid in is entitled thereto, pay out the same to such party, or to 
his solicitor on such written authority as aforesaid. 

24a. Costs of discovery in actions under \0l. 51 <Ss 52 Vict. c. 43, 
g_ 119. — Where the amount recovered, or in the case of a defendant 
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the amount claimed, does not exceed lOZ., the amount paid in under 
Rule 23 of this Order, or so much thereof as the Court may direct, 
may be allowed as costs to the party against whom discovery is 
ordered, by interrogatories or otherwise ; but no further costs of 
discovery shall be allowed, unless the Judge certifies under section 
119 of the Act, or by a special order of the Judge made upon con- 
sideration of the facts of the particular case, in either of which cases 
such costs may be allowed on the scale specified in the certificate or 
order. [New, 1906.] 

25. Order to apply to infcmJts. — This Order shall apply to infant 
plaintiffs and defendants and their next friends and guardians 
ad litem. 
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FORMS IN USE IN THE COUNTY COURT, ENGLAND 

No. 102a instead o/102. [1908.] 
Ordee foe Deliveet of Intereogatoeies. [0. 16, r. 2, 23a (3).] 
In the Comity Court of holden at 

No. of Plaint 
Between A. B., plaintiff, 
and 

C. D., defendant. 
Upon hearing 

It is ordered that the on payment of the sum of into 

Court [or without giving security] be at liberty within days 

from the date of this order to deliver to the interrogatories in 

writing, and that the said do answer the interrogatories in 

writing, and return such answer to me for filing within days 

from the service of this order [add, where payment into Court ordered, 
and a copy of the receipt for payment into Court] upon him, and 
that the costs of this application be 
Dated this day of 

Registrar. 
Hours of attendance, etc. 



No. 103. 
Inteekooatoeies. [0. 16, r. 5.] 
[Not to be printed,] 
Interrogatories on behalf of the above-named [plaintiff, or defen- 
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dant C. D.] for the examination of the above-named [defendants 
E. F., and G. H. or plaintifi]. 

1. Did not, &c. 

2. Has not, &c. 

&c. &c. &c. 
[The defendant E. F. is required to answer the interrogatories nunihered 

.] 

[The defendant 0. H. is required to answer the interrogatories numbered 



No. 104. 
Answer to Inteerogatoeies. [0. 16, r. 8.] 
[Not to be •printed.'] 

The answer of the above-named defendant E. F. to the interro- 
gatories for his examination by the above-named plaintiff. 

In answer to the said interrogatories, I, the above-named E. F., 
make oath and say as follows : — 



No. 105. 

Oedbe for an Oral Examination for insufficient Answer to 
Interrogatories. [0. 16, r. 9.] 

Upon hearing 

It is Ordered that the plaintifi [or defendant] do attend before the 
registrar of this Court at on the day of 19 , at 
o'clock in the noon, to be by him orally examined as to the points 
mentioned in the paper-writing hereunto annexed,' the plaintifi's [or 
defendant's] answers to the interrogatories delivered to him in this 
action being insufficient in such points. 

And it is further ordered that the costs of the examination, and of 
the proceedings herein, to be taxed by the registrar, shall be paid 
by [(yr shall abide the event, or as otherwise ordered]. 
Dated this day of 19 . 
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No. 106a instead 0/IO6. [1908.] 
Order for Affidavit as to Documents. [0.16, r. 10, 23a (3) .] 
In the County Court of holden at . " 

No. of Plaint 
Between A.B., plaintiff, 

and 
C.B., defendant. 
Upon hearing 

It is ordered that on payment by the of the sum of into 
Court [or without security given by the ] the do within 

days from the service of this order [add, where payment into Court 
ordered, and a copy of the receipt for payment into Court] upon him, 
answer on affidavit stating what documents are or have been in 
possession or power relating to the matters in question in this action, 
and that the costs of this application be . • 

Dated this day of 
Hours of attendance, etc. Eegistrar, 



No. 107. 
Affidavit as to Documents. [0. 16, r. 11.] 
[Not to he printed.'] 
I, the above-named defendant, C. B., make oath and say as 
follows : — 

1. I have in my possession or power the documents relating to the 
matters in question in this action set forth in the first and second 
parts of the first schedule hereto. 

2. I object to produce the said documents set forth in the second 
part of the said first schedule hereto. 

3 That {here state upon what grounds the objection is made and 
verify the fads as far as may &e]. 

4. I have had, but have not now, in my possession or power the 
documents relating to the matters in question in this action set forth 
in the second schedule hereto. 

5. The last-mentioned documents were last in my possession or 
power on [state when]. 

6 That [here state what has iecome of the last-mentioned documents, 
and in whose possession they now are]. 

r.d. ^ 
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7. According to the best of my knowledge, information, and 
belief, I have not now, and never had in my possession, custody or 
power, or m the possession, custody, or power of my solicitor or in 
the possession, custody, or power of any other person on my behalf, 
any deed, account, book of account, voucher, receipt, letter, memo- 
randum, paper, or writing, or any copy of or extract from any such 
document, or any other document whatsoever, relating to the 
matters in question in this action, or any of them, or wherein any 
entry has been made relative to such matters, or any of them, other 
than and except the documents set forth in the said first and second 
schedules hereto. 



No. 108. 
Order to produce Documents for Inspection. 
[0. 16, rr. 12, 16.] 
Upon hearing 

It is ordered that the do, at all seasonable times, on reasonable 
notice, produce at [insert 'place of inspection], situate at the 

following documents, namely i , and that the be at liberty 

to inspect and peruse the documents so produced, and to take copies 
and abstracts thereof, and extracts therefrom, at expense, and 
that in the meantime all further proceedings be stayed, and that the 
costs of this application be 

Dated the day of 19 . 



No. 109. 

Notice to produce Documents for Inspection. [0. 16, rr. 13, 14.] 

[Not to be printed.] 

Take notice, that the plaintifi [or defendant] requires you to 

produce for his inspection the following documents referred to in 

your [particulars of claim, or of defence or affidavit, dated the day 

of I 

[Describe documents required.] 



No. 110 
Notice to Inspect Documents. [0. 16, r. 15.] 
[Not to be priitted.] 
Take notice, that you can inspect the documents mentioned in 
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your notice of the day of [except the deed nuwbered in that 
fwt%ce\ at {insert place of inspection] on next the inst.. between 
the hours of and o'clock. 

Of that the plaintiff [or defendant] objects to giving you inspection 
of the documents mentioned in your notice of the day of 
on the ground that [state the ground] :— 



No. 111. 
Notice to Admit and Inspect. [0. 18, rr. 6, 7.] 
[Not to be printed.] 
Take notice, that the plaintiff [or defendant] in this action proposes 
to adduce in evidence the several documents hereunder specified, 
and that the same may be inspected by the defendant [or plaintifE]i 
or his solicitor at on the day of 19 , between 

the hours of and , and the defendant [or plaintifi] is hereby 
required within forty-eight hours from the last-mentioned hour to 
admit, saving all just exceptions to the admissibility of all such 
documents as evidence in this action, that such of the said documents 
as are specified to be originals were respectively written, signed or 
executed as they purport respectively to have been, that such as are 
specified as copies are true copies, and that such documents as are 
stated to have been served, sent, or delivered, were so served, sent, 
or delivered respectively. 

19 . 

G. H., of solicitor for 
plaintiff [or defendant]. 



Dated this day of 



To E. F., solicitor for 
defendant [or plaintiff]. 



Originals. 



Description of Document. 



Deed of covenant between A, B. of the first part, 
and C. D. of the second part 

Letter — ^Defendant to Plaintiff 



Dates. 



January 1, 1898. 
March 1, 1901. 
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Copies. 



Description of Document. 




Original or DopUcate 

Berred, sent, or aelivered, 

when, how, and 

by whom. 



Eegister of baptism of 
A.B.'m. the parish of X. 

Letter — Plaintifi to De- 
fendant. 



January 1, 1878. 



February 1, 1901. 



Sent by General Post, 
Feb. Ist, 1901. 



No. 112. 

Notice to Produce (General Form). [0. 18, r. 7.] 

[Not to he printed.} 

Take notice, that you are hereby required to produce and show to 
the Court on the trial of this action all books, papers, letters, copies 
of letters, and other writings and documents in your custody, 
possession, or power, containing any entry, memorandum, or minute 
relating to the matters in question in this , and particularly 
[specify them]. 

Dated this day of 19 . 

(Signed) 
of 

To the above-named . Solicitor for the above-named 
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RULES OF THE SUPREME COURT, BRITISH COLUMBIA 

ORDER XXXI 
DiscovEEY Airo Inspection 

1 . Discovery by interrogatories. — In any cause or matter the plaintiff 
or defendant by leave of the Court or a Judge may deliver interro- 
gatories in writing for the examination of the opposite parties, or 
any one or more of such parties, and such interrogatories when 
delivered shall have a note at the foot thereof, stating which of such 
interrogatories each of such persons is required to answer : Provided 
that no party shall deliver more than one set of interrogatories to the 
same party without an order for that purpose : Provided also, that 
interrogatories which do not relate to any matters in question in the 
cause or matter shall be deemed irrelevant, notwithstandiag that 
they might be admissible on the oral cross-examination of a witness. 

2. Particular interrogatories to he submitted. — On an application 
for leave to deliver interrogatories, the particular interrogatories 
proposed to be delivered shall be submitted to the Court or Judge. 
In deciding upon such application, the Court or Judge shall take 
into account any ofEer, which may be made by the party sought to 
be interrogated, to deliver particulars, or to make admissions, or 
to produce documents relating to the matter in question, or any of 
them, and leave shall be given as to such only of the interrogatories 
submitted as the Court or Judge shall consider necessary either for 
disposing fairly of the cause or matter or for saving costs. 

3. Costs of interrogatories. — In adjusting the costs of the cause or 
matter inquiry shall at the instance of any party be made into the 
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propriety of exhibiting such interrogatories, and if it is the opinion 
of the taxing officer or of the Court or Judge, either with or without 
an application for inquiry, that such interrogatories have been 
exhibited unreasonably, vexatiously, or at improper length, the 
costs occasioned by the said interrogatories and the answers thereto 
shall be paid in any event by the party in fault. 

4. Form of. — ^Interrogatories shall be in the Form No. 6 in Appendix 
B, with such variations as circumstances may require. 

5. Oorporation companies. — If any party to a cause or matter be 
a body corporate or a joint stock company, whether incorporated 
or not, or any other body of persons, empowered by law to sue or 
be sued, whether in its own name or in the name of any officer or 
other person, any opposite party may apply for an order allowing 
him to deliver interrogatories to any member or officer of such 
corporation, company or body, and an order may be made accordingly. 

6. Objections to interrogatories hy answer. — ^Any objection to 
answering any one or more of several interrogatories on the ground 
that it or they is or are scandalous or irrelevant, or not bond fidefai 
the purpose of the cause or matter, or that the matters inquired into 
are not sufficiently material at that stage, or on any other ground, 
may be taken in the affidavit in answer. 

7. Setting aside arid, striking out interrogatories. — ^Any interrogatories 
may be set aside on the ground that they have been exhibited un- 
reasonably or vexatiously, or struck out on the ground that they are 
prolix, oppressive, unnecessary or scandalous ; and any application 
for this purpose may be made within seven days after service of the 
interrogatories. 

8. Affidavit in answer, filing. — ^Interrogatories shall be answered 
by affidavit to be filed within ten days, or within such other time as 
a Judge may allow. 

9. Printing affidavit in answer. — ^An affidavit in answer to interro- 
gatories shall be in the Form No. 7 in the Appendix B, with such 
variations as circumstances may require. 
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10. No exception to be taken.~No exceptions shall be taken to 
any affidavit in answer, but the sufficiency or otherwise of any such 
affidavit objected to as insufficient shall be determined by the Court 
or a Judge on motion or summons. 

11. Order to answer or answer further. — If any person interrogated 
omits to answer, or answers insufficiently, the party interrogating 
may apply to the Court or a Judge for an order requiring him to 
answer, or to answer further, as the case may be. And an order 
may be made requiring him to answer or answer further, either by 
affidavit or by vivd voce examination, as the Judge may direct. 

12. Application for discovery of documents. — Any party may, 
without filing any affidavit, apply to the Court or a Judge for an 
order directing any other party to any cause or matter to make 
discovery on oath of the documents which are or have been in his 
possession or power, relating to any matter in question therein. 
On the hearing of such application the Court or Judge may either 
refuse or adjourn the same, if satisfied that such discovery is not 
necessary, or not necessary at that stage of the cause or matter, 
or make such order, either generally or limited, to certain classes of 
documents, as may, in their or his discretion, be thought fit : Pro- 
vided that discovery shall not be ordered when and so far as the Court 
or Judge shall be of opinion that it is not necessary either for dis- 
posing fairly of the cause or matter or for saving costs. 

13. Affidavit of documents. — The affidavit to be made by a party 
against whom such order as is mentioned in the last preceding Eule 
has been made, shall specify which, if any, of the documents therein 
mentioned he objects to produce, and it shall be in the Form No. 8 
in the Appendix B, with such variations as circumstances may 
require. 

14. Production of documents. — It shall be lawful for the Court or 
a Judge, at any time during the pendency of any cause or matter, 
to order the production by any party thereto, upon oath, of such 
of the documents in his possession or power, relating to any matter 
in question in such cause or matter, as the Court or Judge shall think 
right ; and the Court may deal with such documents, when produced . 
in such manner as shall appear just. 
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15. Inspection of documents referred to in pleadings or affidamts. — 
Every party to a cause or matter shall be entitled, at any time, by 
notice in writing, to give notice to any other party, in whose plead- 
ings or affidavits reference is made to any document, to produce 
such document for the inspection of the party giving such notice, 
or of his solicitor, and to permit him or them to take copies thereof ; 
and any party nor complying with such notice shall not afterwards 
be at liberty to put any such document in evidence on his behalf in 
such cause or matter, unless he shall satisfy the Court or a Judge 
that such document relates only to his own title, he being a defendant 
to the cause or matter, or that he had some other cause or excuse 
which the Court or Judge shall deem sufficient for not complying 
with such notice, in which case the Judge or Court may allow the 
same to be put in evidence on such terms as to costs and otherwise 
as the Court or Judge shall think fit. 

16. Notice to produce. — ^Notice to any party to produce any docu- 
ments referred to in his pleading or affidavits shall be in the Form 
No. 9 in Appendiz B, with such variations as circumstances may 
require. 

17. Time for inspection when notice given under Rule 15. Bank 
and trade books. — The party to whom such notice is given shall, 
within two days from the receipt of such notice, if all the 
documents therein referred to have been set forth by him in 
such affidavit as is mentioned in Eule 13, or if any of the docu- 
ments referred to in such notice have not been set forth by 
him in any such affidavit, then within four days from the receipt of 
such notice, deliver to the party giving the same a notice stating 
a time within three days from the delivery thereof at which the 
documents, or such of them as he does not object to produce, may 
be inspected at the office of his solicitor, or in the case of bankers' 
books or other books of account or books in constant use for the 
purposes of any trade or business at their usual place of custody, 
and stating which (if any) of the documents he objects to produce, 
and on what ground. Such notice may be in the Form No. 10 in 
Appendix B, with such variations as circumstances may require. 

18. (1) Order for inspection. — If the party served with notice 
under Kule 17 omits to give such notice of a time for inspection or 
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objects to give inspection, or ofiers inspection elsewhere than at 
the office of his soUcitor, the Court or Judge may, on the application 
of the party desiring it, make an order for inspection in such place 
and in such manner as he may think fit : Provided that the order 
shall not be made when and so far as the Court or a Judge shall be 
of opinion that it is not necessary either for disposing fairly of the 
cause or matter or for saving costs. 

(2) Any application to inspect documents, except such as are 
referred to in the pleadings, particulars, or affidavits of the party 
against whom the application is made, or disclosed in his affidavit 
of documents, shall be founded upon an affidavit showing of what 
documents inspection is sought, that the party applying is entitled 
to inspect them, and that they are in the possession or power of 
the other party. The Court or Judge shall not make such order 
for inspection of such documents when and so far as the Court or 
Judge shall be of opinion that it is not necessary either for disposing 
fairly of the cause or matter or for saving costs. 

19a. (1) Verified copies. — Where inspection of any business books 
is applied for, the Court or a Judge may, if they or he shall think fit, 
instead of ordering inspection of the original books, order a copy 
of any entries therein to be furnished and verified by the affidavit 
of some person who has examined the copy with the original entries, 
and such affidavit shall state whether or not there are in the original 
book any and what erasures, interlineations, or alterations : Pro- 
vided that, notwithstanding that such copy has been supplied, the 
Court or a Judge may order inspection of the book from which the 
copy was made. 

(2) Where on an application for an order for inspection privilege 
is claimed for any document, it shall be lawful for the Court or a 
Judge to inspect the document for the purpose of deciding as to the 
validity of the claim of privilege. 

(3) The Court or a Judge may, on the application of any party 
to a cause or matter at any time, and whether an affidavit of docu- 
ments shall or shall not have already been ordered or made, make 
an order requiring any other party to state by affidavit whether 
any one or more specific documents, to be specified in the applica- 
tion, is or are, or has or have at any time been^ in his possession or 
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power and, if not then in his possession, when he parted with the 
same, and what has become thereof. Such application shall be made 
on an affidavit stating that in the belief of the deponent the party 
against whom the application is made has, or has at some time had 
in his possession or power, the document or documents specified in 
the application, and that they relate to the matters in question in 
the cause or matter, or to some of them. 

20. Premature discovery. — If the party from whom discovery of 
any kind or inspection is sought objects to the same, or any part 
thereof, the Court or a Judge may, if satisfied that the right to the 
discovery or inspection sought depends on the determination of any 
issue or question in dispute in the cause or matter, or that for any 
other reason it is desirable that any issue or question in dispute in 
the cause or matter should be determined before deciding upon the 
right to the discovery or inspection, order that such issue or question 
be determined first, and reserve the question as to the discovery or 
inspection. 

21. Non-compliance with order for discovery. — ^If any party fails 
to comply with any order to answer interrogatories, or for discovery 
or inspection of documents, he shall be liable to attachment. He 
shall also, if a plaintiff, be liable to have his action dismissed for want 
of prosecution, and, if a defendant, to have his defence, if any, struck 
out, and to be placed in the same position as if he had not defended, 
and the party interrogating may apply to the Court or a Judge for 
an order to that efiect, and an order may be made accordingly. 

22. Service on solicitor on order for discovery. — Service of an order 
for interrogatories or discovery or inspection made against any party 
on his solicitor shall be sufficient service to found an application for 
an attachment f pr disobedience to the order. But the party against 
whom the application for an attachment is made may show in answer 
to the application that he has had no notice or kiiowledge of the 
order. 

23. Attachment of solicitor, — A solicitor upon whom an order 
against any party for interrogatories or discovery or inspection is 
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served under the last preceding Rule, who neglects without reasonable 
excuse to give notice thereof to his cUent, shall be liable to attachment. 

2A. Using answers to interrogatories at trial— Any party may, at 
the tnal of a cause, matter, or issue, use in evidence any one or more 
of the answers or any part of an answer of the opposite party to in- 
terrogatories without putting in the others or the whole of such 
answer : Provided always, that in such case the Judge may look 
at the whole of the answers, and if he shall be of opinion that any 
others of them are so connected with those put in that the last- 
mentioned answers ought not to be used without them, he may 
direct them to be put in. 

25. Security for costs of discovery to he given. — In every cause, or 
matter, the costs of discovery by interrogatories or otherwise, shall, 
unless otherwise ordered by the Court or a Judge, be secured in the 
first instance as provided by Rule 26 of this Order, by the party 
seeking such discovery, and shaU be allowed as part of his costs 
where, and only where, such discovery shall appear to the Judge at 
the trial, or, if there is no trial, to the Court or a Judge, or shall 
appear to the taxing officer, to have been reasonably asked for. 

28. Discovery against sheriff. — In any action agamst or by a sherifi 
in respect of any matters connected with the execution of his office, 
the Court or a Judge may, on the application of either party, order 
that the affidavit to be made in answer either to interrogatories or 
to an order for discovery shall be made by the officer actually con- 
cerned. 

29. Order to apply to infants. — ^This Order shall apply to iafant 
plaintiffs and defendants, and to their next friends and guardians 
ad litem. 

ORDER XXXIa. 
(Ont.) 

Examination foe Discovery. 

(1) Before whom examinations to be taken. — The examinations 
referred to in the following Rules of this Order shaU be taken before 
the Registrar, Examiner or Special Examiner subject to Rule 370f. 
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Party to action. — A party to an action or issue, whether plaintifE 
or defendant, may, without order, be orally examined before the 
trial touching the matters in question by any party adverse in 
interest and may be compelled to attend and testify in the same 
manner, upon the same terms and subject to the same rules of 
examination of a witness except as hereinafter provided. 

(1) Corporation officer or servant. — In the case of a corporation 
any officer or servant of such corporation may, without order, be 
orally examined before the trial touching the matters in question 
by any party adverse in interest to the corporation and may be 
compelled to attend and testify in the same manner and upon the 
same terms and subject to the same rules of examination as a witness 
except as hereiuafter provided ; but such examination shall not be 
used as evidence at the trial. 

(2) No other office or servant of corporation. — After the examination 
of an officer or servant of a corporation a party shall not be at liberty 
to examine any other officer or servant without an order of the Court 
or a Judge. 

(3) Vacation. — ^An examination shall not take place during the 
long vacation without an order of the Court or a Judge. 

(1) Party benefited. — A person for whose immediate benefit an 
action is prosecuted or defended shall be regarded as a party for the 
purpose of examination. 

(2) Assignor of chose in action examinable for discovery. — ^Where 
an action is brought by an assignee of a chose in action, the assignor 
may without order be examined for discovery. 

Time when examination may be had.- — The examination on the 
part of a plaintiff may take place at any time after the statement of 
defence of the party to be examined has been delivered or after the 
time for delivering the same has expired ; and the examination on 
the part of a defendant may take place at any time after such defen- 
dant has delivered his statement of defence ; and the examination 
of a party to an issue, at any time after the issue has been filed. 

(1) Subpoena and appointment. — Where a party is entitled to 
examine another party or person he may procure an appoiutment 



APPENDIX E 349 

therefor from the Registrar, Examiner or special examiner, in the 
County or Judicial District where the party or person to be examined 
resides, and such party or person, upon being served with a copy of 
the appointment and a subpoena, and upon payment of the proper 
fees, shall attend thereon and submit to examination. 

(2) Order to examine. — ^Upon application to the Court or a Judge 
an Order may be made for the examination of any party or person 
liable to be examined as aforesaid before any other person or in any 
other County than those before mentioned. 

(3) Service of appointment on solicitor. — The party examining 
shaU serve a copy of the appointment upon the solicitor of the party 
to be examined, if he has a solicitor in the cause, at least forty-eight 
hours before the examination. 

(1) Service on solicitor for dient. — In lieu of personal service of a 
subpoena on a party for his examination, service of an appointment 
upon his solicitor shall be sufficient, if made seven days before the 
day appointed for the examination ; and the conduct money may be 
paid or tendered to the solicitor. 

(2) The solicitor shall forthwith communicate the appointment 
to the party required to attend, and shall not apply the money to 
any debt due to the solicitor or any other person, or pay the same 
otherwise than to such party for his conduct money, and the same 
shall not be liable to be attached. 

(3) Notwithstanding anything in this Rule, the party to be ex- 
amined may be served personally with a subpoena, as in the preced- 
ing Rules provided, in case the party desiring the examination so 
chooses. 

Production of papers. — The party or person to be examined shall, 
if so required by notice, produce on the examination aU books, papers 
and documents which he would be bound to produce at the trial 
under a suipcena duces tecum. 

(1) Parties and others may he examined on their own behalf. — Any 
one so examined may be further examined on his own behalf, or on 
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behalf of the body corporate of which he is or has been an officer, in 
relation to any matter respecting which he has been examined in 
chief ; and when one of several plaintifEs or defendants has been 
examined, any other plaintifE or defendant united in interest may 
be examined on his own behalf or on behalf of those united with 
him in interest, to the same extent as the party examined. 

(2) When explanatory examination to take place.-^Bach explanatory 
examination shall, unless by leave of the Court or a Judge, be pro- 
ceeded with inmediately after the examination in chief, and not at 
any future period. 

(3) Mode of conducting examination. — ^Any one examined orally 
under these Eules shall be subject to cross-examination and re- 
examination; and jbhe examination, cross-examination and re- 
examination shall be conducted as nearly as may be as at a trial. 

(1) A party admitting the possession of documents may he ordered to 
produce them. — ^Any one who admits, upon his examination, that he 
has in his custody or power any deed, paper, writing or document 
relating to the matters in question in the cause, not privileged or 
protected from production, shall produce the same for the inspection 
of the party examining him upOn the order of the Court or a Judge, 
or upon the direction of the officer before "whom he is examined, and 
for that purpose a reasonable time is to be allowed. 

(2) Master's and Examiner's order for production appealable. — ^The 
direction of the officer shall be subject to appeal to a Judge in a sum- 
mary way ; and he shall upon request certify under his hand the 
question raised and the direction made thereon. 

Penalty on witness refusing to attend or answer, etc. — ^Any one re- 
fusing or neglecting to attend at the time and place appointed for 
his examination, or refusing to be sworn or to answer any lawful 
question put to him by the examiner or by any party entitled so to 
do, or his counsel, solicitor, articled clerk or student-at-law, shall be 
deemed guilty of a contempt of Court and proceedings may be forth- 
with had by attachment. He shall also be liable, if a plaintifi, to 
have Ms action dismissed ; and if a defendant, to have his defence, 
if any, struck out, and to be placed in the same position as if he had 
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not defended ; and tlie party examining may apply to tte Court or 
a Judge for an order to that efieot, and an order may be made 
accordingly. 

Objection to questions. — If any one under examination objects to 
any question put to him, the question and the objection of the witness 
thereto shall be taken down by the examiner and transmitted by 
him to the registry where the pleadings are filed to be there filed ; 
and the validity of such objection shall be decided by the Court or a 
Judge ; and the costs of and occasioned by such objection shall be 
in the discretion of the Court or Judge. 

(1) Depositions, how to he taken down. — Subject to Rules 370^ 
and 370o, the depositions on an oral examination as aforesaid shall 
be taken down in writing by the examiner in the form of a narrative, 
expressed in the first person ; and when completed shall be read 
over to the person examined, and shall be signed by him in the 
presence of the parties, or such of them as may think fit to attend. 

(2) Signing depositions.- — Where any one examined refuses or is 
unable to sign the depositions, then the examiner shall sign the 
same. 

(3) Taking down questions. — The examiner may upon every 
examination state any special matter to the Court if he thinks fit. 
He may in his discretion take down any particular question or answer, 
and he shall upon request note upon the depositions any question 
objected to and his ruling thereon. 

Examination may he taken in shorthard. — ^Where an examination 
before or otherwise than at the trial, if the examining party desires 
to have such examination taken in shorthand, he shall, unless other- 
wise ordered by the Court or a Judge, be entitled to have it so taken 
at the place of examination by the examiner or by a shorthand 
writer approved and duly sworn by him. 

(1) Examinations, how to he taken in shorthand.— Wheie in short- 
hand, the examination may be taken down by question and answer ; 
and unless otherwise ordered it shaU not be necessary for the deposi- 
tions to be read over to, or signed by, the person examined, unless 



352 APPENDIX 'e 

the Judge so directs where the examination is taken before a Judge, 
or in other cases unless any of the parties so desires. 

(2) Certified copy to have effect of original depositions. — ^A copy of 
the depositions so taken, certified by the person taking the same as 
correct, and if such person be not the examiner, also signed by the 
examiner, shall for all purposes have the same efieot as the original 
depositions in ordinary cases. 

Depositions to be returned to Court. — The depositions taken by the 
examiner shall, at the request of any party interested and upon 
payment of his fees, be returned to and kept in the Eegistry in which 
the proceedings are carried on ; and office copies of such depositions 
may be given out, and the examinations and depositions certified 
by the person taking the same, or a copy thereof certified under the 
hand of the proper officer, shall, without proof of the signature, be 
received and read in evidence, saving all just exceptions. 

Examiners may make a special report to the Court. — The person 
taking an examination may, and if, need be shall, make a special 
report to the Court in which proceedings are pending, touching such 
examination and the conduct or absence of any person ; and the 
Court may institute such proceedings and make such order upon 
such report as justice may require, and as may be instituted and made 
in any case of contempt of the Court. 

(1) Depositions, how may he evidence. — ^Any party may, at the 
trial of an action or issue, use in evidence any part of the examina- 
tion of the opposite party ; but the Judge may look at the whole of 
the examination, and if he is of opinion that any other part is so 
connected with the part to be so used that the last-mentioned part 
ought not to be used without such other part, he may direct such 
other part to be put in evidence. 

Medical examination in action in respect of bodily injury. — In any 
action brought to recover damages or other compensation for or in 
respect of bodily injury sustained by any person, the Court or a Judge 
or any person who by consent of parties, or otherwise, has power to 
fix the amount of such damages or compensation, may at any stage 
of the action order that the person in respect of whose injury damages 
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or compensation is sought shall submit to be examined by a duly 
qualified medical practitioner who is not a witness on either side, 
and may make such order respecting such examination, and the 
costs thereof, as he may think fit. The medical practitioner named 
in such order shall be selected by the Court or Judge making the 
order, and may afterwards be a witness on the trial unless the Judge 
before whom the action is tried otherwise directs. 



ORDER XXXIb. 

Bules as to examination, discovery and, inspection to apply to parties 
residing out of British Columbia. — The preceding Orders as to pre- 
liminary examination of parties for discovery, and as to production 
and inspection of documents, shall, as far as practicable, apply to 
parties residing out of British Columbia, and in such cases the Court 
or a Judge may, on application on notice to the opposite party, 
order the examination of the parties to be taken at such place and 
in such manner as may seem just and convenient, and service of 
the order for examination, production or inspection, and of aU other 
papers necessary to obtain the benefit of the provisions of the said 
Rules shall be sufficient if made on the solicitor of the party, in the 
same manner as other papers in the action are served on the solicitor ; 
unless the Court or a Judge makes other order to the contrary ; and 
if there is no such solicitor, or he cannot for any reason be served, 
the Court or a Judge may order the service in any other manner to 
be mentioned in the order in that behalf. 
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THE KING'S BENCH ACT, c. 40, MANITOBA 

EXAMINATION FOE DISCOVERY 

387. Examination for discovery. — Any party to an action or issue, 
whether plaintifi or defendant, or, in the case of a body corporate, 
any one who is or has been one of the officers of such body corporate, 
may, without any special order for the purpose, be oraUy examined 
after the defence has been delivered, or, if a defendant, after the 
time for delivering the defence has expired, or, if a party to an issue, 
after the order for the issue has been filed, and before the trial, 
touching the matters in question in the action and upon his affidavit 
on production of documents, by any party adverse in point of 
interest, and may be compelled to attend and testify in the same 
manner, upon the same terms, and subject to the same rules of 
examination as any witness, except as hereinafter provided. 1 and 
2 Ed. 7, c. e, s. 6. 

388. Who deemed a party for purpose of examination. — ^A person 
for whose immediate benefit an action is prosecuted or defended is 
to be regarded as a party for the purpose of examination. 58 and 
59 V. c. 6, r. 380. 

389. Appointment and subpoena. — Whenever a party is entitled 
to examine another party, he may procure an appointment therefor 
from the local master, deputy clerk of the Crown and pleas, or a 
special examiner in the judicial district where the party to be 
examined resides, and the party to be examined, upon being served 
with a subpoena, and upon payment of the proper fees, shall attend 
thereon and submit to examination. 58 and 59 V. c. 6, r. 381. 

390. Service of appointment. — The party examining shall serve a 
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copy of the appointment upon the solicitor of the party to be 
examined, if he has a solicitor in the cause, at least forty-eight hours 
before the examination. 58 and 59 V. c. 6, r. 382. 

391. Order to examine. — ^Upon application to the Court or a 
Judge, an order may be made for the examination of any party or 
person liable to be examined as aforesaid, before any other person 
or in any other judicial district than those before mentioned ; and 
upon service of a copy of the appointment of the person before 
whom the examination is to take place and a copy of the order 
upon the party to be examined, and upon payment of the proper 
fees, he is to attend and submit to examination. A copy of the 
appointment shall be served upon the solicitor of the party at least 
forty-eight hours before the examination. 58 and 59 V. c. 6, r. 383 ; 
62 and 63 V. c. 8, Sch. 

392. Prodttction ofpajiers. — The party or person to be examined 
shall, if so required by notice, produce on the examination all books, 
papers and documents which he woidd be bound to produce at the 
trial under a subpoena duces tecum. 58 and 59 V. c. 6, r. 384. 

393. Parties may he examined on their own 'behalf. — ^Any party or 
officer so examined may be further examined on his own behalf, or 
on behaU of the body corporate of which he is or has been an officer, 
in relation to any matter respecting which he has been examined ia 
chief • and when one of several plaintiffs or defendants has been 
examined, any other plaintiff or defendant united in interest may be 
examined on his own behalf or on behalf of those united with him 
in interest, to the same extent as the party examined. 58 and 
59 V. c. 6, r. 385. 

394. 'When such examiruAion to take 'place.— Such explanatory 
examination shall be proceeded with immediately after the examina- 
tion in chief and not at any future period, except by leave of the 
examiner or of the Court or a Judge ; and for the purposes of this 
and th3 preceding Eule, when the officer of a body corporate has 
been so examined as aforesaid on behalf of the body corporate, the 
body corporate shall be deemed to be fuUy represented by such 
offica-. 58 and 59 V. c. 6, r. 386. 
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395. Mode of conducting examination. — ^Any party or person 
examined orally under the preceding Rules shall be subject to cross- 
ezamination and re-examination ; and the examination, cross- 
examination and re-examination shall be conducted as nearly as 
may be in the mode in use on a trial. 58 and 59 V. c. 6, r. 387. 

396. A party admitting possession of documents may he ordered to 
produce them. — ^A party to an action who admits, upon his examina- 
tion, that he has in his custody or power any deed, paper, writing 
or document relating to the matters in question in the cause is to 
produce the same for the inspection of the party examining him, 
upon the order of the Court or a Judge, or of the deputy clerk, 
special examiner or local master before whom he is examined, and 
for that purpose a reasonable time is to be allowed. But no party 
shall be obliged to produce any deed, paper, writing, or document, 
which is privileged or protected from production. 58 and 59 V. o. 6, 
r. 388. 

397. Appeal from such order to produce. — Either party may appeal 
from the order of the deputy cleik, master or examiner ; and there- 
upon the deputy clerk, master or examiner is to certify under his 
hand the question raised and the order made thereon, 58 and 59 V. 
c. 6, r. 389. 

398. Penalty for refusing to attend or answer. — Any party or person 
refusing or neglecting to attend at the time and place appointed for 
his examination, or refusing to be sworn or to answer any lawful 
question put to him by the examiner or by any party entitled so to 
do or his counsel, solicitor or agent, shall be deemed guilty of a 
contempt of Court, and proceedings may be forthwith had by 
attachment. If a defendant, he shall be liable to have his defence, 
if any, struck out, and to be placed in the same position as if he had 
not defended ; and the party examining may apply to the Court or 
a Judge for an order to that efEect, and an order may be made 
accordingly. 58 and 59 V. c. 6, r. 390. 

399. Objections to questions. — If the party or person under examina- 
tion demurs or objects to any question or questions put to him, the 
question or questions so put, and the demurrer or objection of the 
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witness thereto, shall be taken down by the examiner and trans- 
mitted by him to the officer of the Court where the pleadings are 
filed, to be there filed ; and the validity of such demurrer or objection 
shall be decided by the Court or a Judge ; and the costs of and 
occasioned by such demurrer or objection shall be in the discretion 
of the Court or Judge. 58 and 59 V. c. 6, r. 391. 

400. Depositions, how to be taken. — Subject to the two next follow- 
ing Rules, the depositions taken upon any such oral examination as 
aforesaid shall be taken down in writing by the examiner, not ordi- 
narily by question and answer, but in the form of a narrative, 
expressed in the first person, and, when completed, shall be read 
over to the party examined, and shall be signed by him in the 
presence of the parties, or of such of them as may think fit to attend. 
58 and 59 V. c. 6, r. 392, part. 

401. Signing depositions. — ^In case the party or person examined 
refuses or is unable to sign the depositions, then the examiner shall 
sign the same ; and the examiner may upon every examination 
state any special matter to the Court if he thinks fit. 58 and 59 V. 
c. 6, r. 392, s-s. (a). 

402. Taking down questions, — ^It shall be in the discretion of the 
examiner to put down any particular question or answer, if there 
appears to be any special reason for so doing, and any question or 
questions objected to shall, at the request of either party, be noticed 
or referred to by the examiner in or upon the depositions ; and he 
shall state his opinion thereon to the counsel, solicitors, agents or 
parties, and, if requested by either party, he shall on the face of the 
depositions refer to such statement. 58 and 59 V. c. 6, r. 392, 
s-s. (6). 

403. Raurn of depositions to CoMrt.— Where an examination has 
been taken under the foregoing Rules, the depositions taken down by 
the examiner shall, at the request of any party interested and upon 
payment of the examiner's fees, be returned to and kept in the 
office of the Court in which the proceedings are carried on ; and 
certified copies of such depositions may be given out, and the 
examination and depositions purporting to be certified under the 
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hand of the Judge or other officer or person taking the same, or a 
copy thereof purporting to be certified under the hand of the proper 
officer, shall, without proof of the signature, be received and read in 
evidence, saving all just exceptions. The production of a document 
purporting to be such examination or deposition or copy thereof, 
certified as aforesaid, shall be frima facie evidence that all conditions 
precedent have been complied with and that the examinations or 
depositions have been duly taken under this Act, and the same may 
forthwith be read in evidence by any party at any stage of the trial, 
saving all just exceptions. 58 and 59 V. c. 6, r. 393. 

404. Examiner may make a special report to Court. — ^Every Judge, 
officer or other person taking examinations under these Rules may 
and, if need be, shall make a special report to the Court in which 
such proceedings are pending, touching such examination and the 
conduct or absence of any witness or other person thereon or relating 
thereto ; and the Court shall institute such proceedings and make 
such order upon such report as justice may require, and as may be 
instituted and made in any case of contempt of the Court. 58 and 
59 V. c. 6, r. 394. 

405. Use of depositions as evidence. — ^Any party may, at the trial 
of an action or issue, use in evidence any part of the examination of 
the opposite party ; provided, always, that in such case the Judge 
may look at the whole of the examination, and, if he is of opinion 
that any other part is so connected with the part to be so used that 
the last-mentioned part ought not to be used without such other 
part, he may direct such other part to be put in evidence. 58 and 
59 V. c. 6, r. 395. 

406. Use of depositions of officer of corporation. — Where an officer 
of a corporation has been examined under Rule 387, the whole or 
any part of the examination may be used as evidence by any party 
adverse in interest to the corporation, and shall be evidence accord- 
ingly ; but, in the case of a part only being used, the corporation 
may put in as explanatory any other part of the examination which 
is so connected with the part to be so used that the last- mentioned 
part ought not to be used without such explanatory part, or may 
use the remainder of the examination of the officer as evidence on 
the part of the corporation. 62 and 63 V. c. 8, Sch. 
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407. Use of depositions of past officer. — Where a person who has 
been an officer of a corporation has been examined under Rule 387, 
the whole or any part of the examination may, by leave of the Judge 
be used in the same manner as in the preceding clause, provided in 
respect to the examination of an existing officer of a corporation- 
This clause shall not apply to the case of an officer who has been 
dismissed from the service of the corporation before service of the 
appointment for the examination. 62 and 63 V. c. 8, Sch. 



PRODUCTION AND INSPECTION OP DOCUMENTS 

408. Production and inspection of documents. — It shall be lawful 
for the Court or a Judge, at any time pending any action or pro- 
ceeding, to order the production by any party thereto, upon oath, 
of such of the documents in his possession or power relating to any 
matter in question in such action or proceeding as the Court or Judge 
thinks right ; and the Court may deal with such documents, when 
produced, in such manner as appears just. 58 and 59 V. c. 6, r. 396 ; 
60 V. c. 4, Sch. 

409. Order of course for production of documents. — ^Any party may, 
after the defence is delivered, or a plaintiff may, after the time for 
delivering the defence has expired, and any party to an issue may, 
after the order for issue tas been filed, obtain an order of course 
upon praecipe, directing the adverse party, within ten days after 
the service thereof, to make discovery on oath of the documents 
which are or have been in his possession or power, relating to any 
matters in question in the action, and to produce and deposit the 
same with the proper officer for the usual purposes ; and such party 
shall make discovery and produce and deposit the documents 
accordingly, without ftirther notice. 58 and 59 V. c. 6, r. 397. 

410. Position as to discovery of third person served under Rule 295. 

j^ third party who has been served by a defendant under Rule 295, 

and has entered a defence shall, for all purposes of and incident to 
the production of documents and examination, be as between him 
and such defendant in the same situation as a defendant, and the 
defendant serving him shall, for the same purposes, be in the same 
situation as a plaintifE ; the time for taking out an order for 
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production or for. examining shall be after the party so served has 
delivered a defence or, where the application is on behalf of the 
defendant so serving such third party, the time shall be after the 
time for delivering the defence has expired. 58 and 59 V. c. 6, 
r. 398, part ; 60 V. c. 4, Sch. 

411. Who deemed a party for purpose of production ofdocurmnts. — 
A person for whose immediate benefit an action is prosecuted or 
defended is to be regarded as a party for the purpose of production 
of documents. 58 and 59 V. c. 6, r. 398, part. 

412. Affidavit on production hy corporation. — ^Where the party 
required to produce documents is a corporation aggregate, the 
affidavit shall be made by one of the officers of the corporation, and 
his affidavit shall have the same efiect (as nearly as may be) as the 
affidavit of a party, unless where the Court or Judge sees reason for 
holding otherwise. 58 and 59 V. c. 6, r. 399. 

413. Cross-examination of deponent. — The deponent in every 
affidavit on production shall be subject to cross-examination. 58 
and 59 V. c. 6, r. 400. 

414. Affidavit on production, form of. — The affidavit on production 
to be made by a party against whom an order for production has 
been made shall specify which, if any, of the documents therein 
mentioned he objects to produce, and said affidavit may be in the 
form No. 29 in the schedule to these Rules, with such variations as 
circumstances may require. 58 and 59 V. c. 6, r. 401. 

415. Notice to produce documents referred to in pleading or affidavit. 
— ^Every party to an action or other proceeding shall be entitled, at 
any time before or at the hearing thereof, to give to any other party 
in whose pleadings or affidavits reference is made to any document 
notice in writing to produce such document for the inspection of 
the party giving the notice, or of his solicitor, and to permit him to 
take copies thereof ; and any party not complying with such notice 
shall not afterwards be at liberty to put any such document in 
evidence on his behalf in the action or proceeding, unless he satisfies 
the Court that the document relates only to his own title, he being a 
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defendant to the action, or that he has some other sufficient cause 
for not complying with the notice. 58 and 59 V. c. 6, r. 402, 

416. Form of such notice to produce.— IS otice to any party to 
produce any documents referred to in his pleading or affidavits may 
be in the form No. 8 in the schedule to these rules, or to the same 
effect. 58 and 59 V. c. 6, r. 403. 

417. Notice to inspect. — The^party to whom such notice is given 
shall, within two days from th^s^receipt of the notice, if all the docu- 
ments therein referred to have been set forth by him in such affidavit 
as is mentioned in Rule 414, or if any of the documents referred to 
in the notice have not been set forth by him in any such affidavit, 
then within four days from the receipt 'of the notice, deliver to the 
party giving the same a notice stating the time within three days 
from the delivery thereof at which the documents, or such of them 
as he does not object to produce, may be inspected at the office of 
his solicitor, and stating which (if any) of the documents he objects 
to produce and on what ground. Such notice may be in form No. 10, 
in the schedule, with such variations as circumstances may require. 
58 and 59 V. c. 6, r. 404. 

418. Order for inspection. — If the party served with notice under 
Rule 415 omits to give such notice of a time for inspection, or objects 
to give inspection, the party desiring it may apply to a Judge for 
an order for an inspection. 58 and 59 V. c. 6, r. 405, part. 

419. Application for such order. — ^Every application for an order 
for inspection of documents shall be to a Judge ; and, except in the 
case of documents referred to in the pleadings or affidavits of the 
party against whom the application is made, or disclosed in his 
affidavit of documents, such application shall be founded upon an 
affidavit shoeing of what documents inspection is sought, that the 
party applying is entitled to inspect them and that they are believed 
to be in the possession or power of the other party. 58 and 59 V. 
c. 6, r. 406. 

420. Determination of issue governing right to discovery. — If the 
party from whom discovery of any kind or inspection is sought 
objects to the same, or any part thereof, the Court or a Judge, if 
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satisfied that the right to the discovery or inspection sought depends 
on the determination of any issue or question in dispute in the 
action, or that for any other reason it is desirable that any issue or 
question in dispute in the action should be determined before 
deciding upon the right to the discovery or inspection, may order 
that such issue or question be determined first and reserve the 
question as to the discovery or inspection. 58 and 59 V. c. 6, r. 407. 

421. Ord^ striking out defence for disobeying an order for discovery. 
— If any party fails to comply with any order for production or 
inspection of documents, he shall be liable to attachment. If a 
defendant, he shall be liable to have his defence, if any, struck out, 
and to be placed in the same position as if he had not defended ; and 
the party, who obtained the order for production or inspection may 
apply to the Court or a Judge for an order to that efEect, and an 
order may be made accordingly. 58 and 59 V. c. 6, r. 408. 

422. Application for such order. — Where the application for such 
last-mentioned order is made by reason of default in production of 
books and papers in the master's office, or pursuant to aii order to 
produce, or in carrying in accounts, service of the notice of motion 
upon the solicitor of the party required to obey the same is to be 
sufficient service. 58 and 59 V. c. 6, r. 409. 

423. Service of order for discovery on solicitor, when sufficient. — 
Service of an order for discovery or inspection, made against any 
party, on his solicitor shall be sufficient service upon which to found 
an application for an attachment for disobedience to the order. 
But the party against whom the application for an attachment is 
made may show in answer to the application that he has had no 
notice or knowledge of the order. 58 and 59 V. c. 6, r. 410. 

424. Attachment of solicitor. — A solicitor upon whom an order 
against any party for discovery or inspection is served under the 
last preceding rule, who neglects without reasonable excuse to give 
notice thereof to his client, shall be liable to an attachment. 58 
and 59 V. c. 6, r. 411. 

425. Eules as to examination, discovery and inspection to apply to 
parties residing out of Manitoba. — The preceding Rules as to the 
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preliminary examination of parties or persons and discovery and inspec- 
tion of documents shall, so far as practicable, apply to parties and 
persons residing out of Manitoba ; and in such cases the Court or 
Judge may order the examination of the parties or persons to be 
taken at such place and in such manner as may seem just and con- 
venient ; and service of the order for examination, discovery or 
inspection, and of all other papers necessary to obtain the benefit of 
the provisions of the said Eules, shall be sufficient if made on the 
solicitor of the party in the action, in the same manner as other 
papers in the action are served on the solicitor therein, unless the 
Court or Judge makes other order to the contrary ; and if there is 
no such solicitor, or he cannot for any reason be served, the Court 
or Judge may order the service in any other manner to be mentioned 
in the order on that behalf. 58 and 59 V. c. 6, r. 412 ; 62 and 63 V. 
c. 8, Sch. 

541. Dismissal for neglect to attend examination, or to make dis- 
covery. — ^If a plaintiff refuses or neglects to attend at the time and 
place appointed for his examination, or fails to comply with any 
order for discovery or production or inspection of documents, the 
defendant, in addition to his other remedies, may move to dismiss 
the action. 58 and 59 V. c. 6, r. 533. 
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EULES OF THE SUPREME COURT, NEW BRUNSWICK 
ORDER XXXI 

DISCOVERY AND INSPECTION 

1 . Discovery by interrogatories. — In any cause or matter the plain- 
tifE or defendant by leave of the Court or a Judge, may deliver 
interrogatories in writing for the examination of the opposite parties, 
or any one or more of such parties, and such interrogatories, when 
delivered, shall have a note at the foot thereof, > stating which of 
such interrogatories each of such persons is required to answer : 
Provided that no party shall deKver more than one set of interro- 
gatories to the same party without an order for that purpose : Pro- 
vided also that interrogatories which do not relate to any matters 
in question in the cause or matter shall be deemed irrelevant, not- 
withstanding that they might be admissible on the oral cross- 
examination of a witness. 

2. Particular interrogatories to be submitted. — On an application 
for leave to deliver interrogatories, the particular interrogatories 
proposed to be delivered shall be submitted to the Court or a Judge. 
In deciding upon such application, the Court or Judge shall take 
into account any ofEer, which may be made by the party sought to 
be interrogated to deliver particulars or to make admissions or to 
produce documents relating to the matter in question, or any of 
them, and leave shall be given as to such only of the interrogatories 
submitted as the Court or Judge shall consider necessary either 
for disposing fairly of the cause or matter or for saving costs. 

3. Costs of irtterrogatories. — In adjusting the costs of the cause 
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or matter, inqiiiry shall, at the instance of any party, be made into 
the propriety of exhibiting such interrogatories, and if it is the 
opinion of the taxing officer, or of the Court or Judge, either with 
or without an application for inquiry, that such interrogatories 
have been exhibited unreasonably, vexatiously, or at improper 
length, the costs occasioned by the said interrogatories and the 
answers thereto shall be paid in any event by the party in fault. 

4. Form. — Interrogatories shaU be in the form No. 6, ia Appendix 
B, with such variations as circumstances may require. 

5. Corporations and companies. — If any party to a cause or 
matter be a body corporate or a joint stock company, whether in- 
corporated or not, or any other body of persons, empowered by law 
to sue or be sued, whether in its own name or in the name of any 
officer or other person, any opposite party may apply for an order 
allowing him to deliver interrogatories to any member or officer of 
such corporation, company or body, and an order may be made 
accordingly. 

6. Objections to answering, how taken. — ^Any objection to answering 
any one or more of several interrogatories, on the ground that it 
or they is or are scandalous or irrelevant, or not hondfide for the pur- 
pose of the cause or matter, or that the matters inquired into are 
not sufficiently material at that stage, or on any other ground, may 
be taken in the affidavit in answer. 

7. Setting aside interrogatories. — Any interrogatories may beset 
aside on the ground that they have been exhibited unreasonably 
or vexatiously, or struck out on the ground that they are prolix, 
oppressive, unnecessary, or scandalous ; and any application for 
this purpose may be made within seven days after service of the 
interrogatories. 

8. Affidavit in answer, when filed. — Interrogatories shall be 
answered by affidavit to be filed and delivered within ten days, or 
within such other time as a Judge may allow, am. 

9. Form of affidavit. — An affidavit in answer to interrogatories 
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shall be in the form No. 7, in Appendix B, with such variations as 
circumstances may require. » 

10. Insufficient affidavit. — No exceptions shall be taken to any 
affidavit in answer, but the sufficiency or otherwise of any such 
affidavit objected to as insufficient shall be determined by the Court 
or a Judge on motion or summons. 

11. Order to answer or answer further. — If any person interro- 
gated omits to answer, or answers insufficiently, the party interro- 
gating may apply to the Court or a Judge for an order requiring 
him to answer, or to answer further, as the case may be. And an 
order may be made requiring him to answer, or answer further, 
either by affidavit or by viva voce examination, as the Judge may 
direct. 

12. Application for discovery of documents. — Any party may, 
without fiUng any affidavit, apply to the Court or a Judge for an 
order directing any other party to any cause or matter to make 
discovery on oath of the documents which are or have been in his 
possession or power, relating to any matter in question therein. 
On the hearing of such application the Court or Judge may either 
refuse or adjourn the same, if satisfied that such discovery is not 
necessary, or not necessary at that stage of the cause or matter, or 
make such order, either generally or limited to certain classes of 
documents, as may, in their or his discretion, be thought fit. Pro- 
vided that discovery shall not be ordered when and so far as the 
Court or Judge shall be of opinion that it is not necessary either for 
disposing fairly of the cause or matter, or for saving costs. 

13. Affidavit cf Documents. — The affidavit to be made by a 
party against whom such order as is mentioned in the last 
preceding rule has been made, shall specify which, if any, of the 
documents therein mentioned he objects to produce, and it shall be 
in the form No. 8 in Appendix B, with such variations as 
circumstances may require. 

14. ProdMCtion of Documents.— It shall be lawful for the Court 
or a Judge, at any time during the pendency of any cause or 
matter, to order the production by any partv thereto, upon oath, of 
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such of the documents in his possession or power, relating to any 
matter in question in such cause or matter, as the Court or, Judge 
shall think right ; and the Court may deal with 'such documents 
when produced, in such manner as shall appear just. 

15. Notice to produce for inspection documents referred to in pkad- 
ings or affidavits. — Every party to a cause or matter shall be entitled, 
at any time, by notice in writing, to give notice to any other party, 
m whose pleadings or affidavits reference is made to any document, 
to produce such document for the inspection of the party giving 
such notice, or of his solicitor, and to permit him or them to take 
copies thereof, and any party not complying with such notice shall 
not afterwards be at liberty to put any such document ia evidence 
on his behalf in such cause or matter, unless he shall satisfy the Court 
or a Judge that such document relates only to his own title, he being 
a defendant to the cause or matter, or that he had some other cause 
or excuse which the Court or Judge shall deem sufficient for not 
complying with such notice, in which case the Court or Judge may 
allow the same to be put in evidence on such terms as to costs and 
otherwise as the Court or Judge shall think fit. 

16. Form of notice. — ^Notice to any party to produce any docu- 
ments referred to in his pleadings or affidavits shall be in the form 
No. 9 in Appendix B, with such variations as circumstances may 
require. 

17. Notice appointing time for inspection. — The party to whom 
such notice is given shall, within five days from the receipt of such 
notice, if all the documents therein referred to have been set forth by 
him in such affidavit as is mentioned in Rule 13, or if any of the docu- 
ments referred to in such notice have not been set forth by him in 
any such affidavit, then, within seven days from the receipt of such 
notice, deliver to the party giving the same a notice stating a time, 
within three days from the delivery thereof, at which the docu- 
ments, or such of them as he does not object to produce, may be 
inspected at the office of his solicitor, or in the case of bankers' 
books, or other books of account, or books in constant use for the 
purpose of any trade or business at their usual place of custody, 
and stating which (it any) of the documents he objects to 
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produce, and on what ground. Such notice shall be in the form 
No. 10 in Appendix B, with such variations as circumstances may 
require, am. 

18. Order for inspection in default of appointing time of notice. 
(1) If the party served with notice, under Eule 17, omits to give 
such notice of a time for inspection, or objects to give inspecjbion, 
or offers inspection elsewhere than at the office of his solicitor, the 
Court or Judge may, on the application of the party desiring it, 
make an order for inspection in such place and in such manner as 
he may think fit ; Provided, that the order shall not be made when 
and so far as the Court or a Judge shall be of opinion that it is not 
necessary either for disposing fairly of the cause or matter or for 
saving costs. 

(2) Any application to inspect documents, except such as are 
referred to in the pleadings, particulars, or affidavits of the party 
against whom the application is made, or disclosed Ln his affidavit 
of documents shall be founded upon an affidavit showing of what 
documents inspection is sought, that the party applying is entitled 
to inspect them, and that they are in the possession or power of the 
other party. The Court or Judge shall not make such order for 
inspection of such documents when and so far as the Court or Judge 
shall be of opinion that it is not necessary either for disposing fairly 
of the cause or matter or for saving costs. 

19a. (1) Verified copies of entries in business feoofcs.t— Where in- 
spection of any business books is applied for, the Court or a Judge 
may, if they or he shall think fit, instead of ordering inspection of 
the original books, order a copy of any entries therein to be furnished 
and verified by the affidavit of some person who has examined the 
copy with the original entries, and such affidavit shall state whether 
or not there are in the original book any and what erasures, inter- 
lineations, or alterations. Provided that, notwithstanding that 
such copy has been supplied, the Court or a Judge may order in- 
spection of the book from which the copy was made. 

(2) Privilege. — Where, on an application for an order for in- 
spection, privilege is claimed for any document, it shall be lawful 
for the Court or a Judge to inspect the document for the purpose 
of deciding as to the validity of the claim of privilege. 
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(3) Further affidavit as to documents. — The Court or a Judge may, 
on the application of any party to a cause or matter at any time, 
and whether an affidavit of documents shall or shall not have aheady 
been ordered or made, make an order requiring any other party to 
state by affidavit, whether any one or more specific documents to be 
specified in the application, is or are, or has or have at any time been 
in his possession or power ; and, if not then in his possession, when 
he parted with the same, and what has become thereof. Such appli- 
cation shall be made on an affidavit stating that in the belief of the 
deponent, the party against whom the appUcation is made has, or 
has at some time had in his possession or power, the document or 
documents specified in the application, and that they relate to the 
matters in question in the cause or matter, or to some of them. 

20. Objection that discovery is premature, how disposed of. — If 
the party from whom discovery of any kind or inspection is sought, 
objects to the same, or any part thereof, the Court or a Judge may, 
if satisfied that the right to the discovery or inspection sought 
depends on the determination of any issue or question in dispute 
in the cause or matter, or that for any other reason it is desirable 
that any issue or question in dispute in the cause or matter should 
be determined before deciding upon the right to the discovery or 
inspection, order that such issue or question be determined first, 
and reserve the question as to the discovery or inspection. 

21. Non-compliance toith order for discovery or inspection. — If 
any party fails to comply with any order to answer interrogatories, 
or for discovery or inspection of documents, he shall be hable to 
attachment. He shall also, if a plaintifi, be liable to have his action 
dismissed for want of prosecution, and, if a defendant, to have his 
defence, if any, struck out, and to be placed in the same position 
as if he had not defended, and the party interrogating may apply 
to the Court or a Judge for an order to that effect, and an order 
may be made accordingly. 

22. Service of order on solicitor sufficient for attachment. — Service 
of an order for interrogatories or discovery or inspection made 
against any party on his solicitor shall be sufficient service to found 
an application for an attachment for disobedience to the order. 

^ B 

ED. 
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But the party against whom the application for an attachment is 
made may show in answer to the application that he has had no 
notice or knowledge of the order. 

23. Attachment of solicitor.— A solicitor upon whom an order 
against any party for interrogatories or discovery or inspection is 
served under the last preceding Rule, who neglects, without reason- 
able excuse, to give notice thereof to his client, shall be liable to 
attachment. 

24. Part of answers may he put in at the trial. — ^Any party may, 
at the trial of a cause, matter, or issue, use in evidence any one or 
more of the answers, or any part of an answer of the opposite party 
to interrogatories without putting in the others or the whole of such 
answer : Provided always, that in such case the Judge may look at 
the whole of the answers, and, if he shall be of opinion that any 
others of them are so connected with those put in, that the last- 
mentioned answers ought not to be used without them, he may 
direct them to be put in. 

25. Security for costs of discovery rtmj be ordered. — ^In every 
cause or matter the costs of discovery, by interrogatories or otherwise, 
shall, unless otherwise ordered by the Court or a Judge, be secured 
in the first instance as provided by Eule 26 of this Order, by the 
party seeking such discovery, and shaU be allowed as part of his 
costs where, and only where, such discovery shall appear to the Judge 
at the trial, or, if there is no trial, to the Court or a Judge, or shall 
appear to the taxing officer, to have been reasonably asked for. 

26. Mode of giving security for casts of discovery. — Any party seek- 
ing discovery by interrogatories or otherwise may be ordered upon 
making application for discovery to pay into Court to the credit 
of the cause as security for the costs of such discovery such sum 
as the Court or a Judge shall direct. The party seeking discovery 
shall, with his interrogatories or order for discovery, serve a copy 
of the receipt for the said payment into Court and the time for 
answering or making discovery shall in aU cases commence from the 
date of such service. The party from whom discovery is sought 
shall not be required to answer or make discovery unless and until 
the said payment has been made, am. 
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27. Final disposition of security.— Videss tte Court or a Judge 
shall at or before the trial otherwise order, the amount standing 
to the credit of the cause or matter for such security for costs of 
discovery, shall after the cause or matter has been finally disposed 
of, be paid out to the party by whom the same was paid in on his 
request, or to his solicitor, or such party's written authority, in the 
event of the costs of the cause or matter being adjudged to lym, 
but in the event of the Court or Judge ordering him to pay the costs 
of such discovery or any part thereof, the amount in Court shall 
be subject to a hen for the costs of such discovery or any part thereof 
ordered to be paid to any other party, am. 

21a. Where no taxation of costs. — If after a cause or matter has 
been finaUy disposed of, by consent or otherwise, no taxation of 
costs shall be required, the taxing oflGicer may, either by the consent 
of the parties or on being satisfied that any party who has lodged 
money as security for the costs of discovery as aforesaid ia such 
cause or matter has become entitled to have the same paid out to him, 
give a certificate to that effect, which certificate shall be acted on 
and have effect in all respects as if the same had been an order made 
ia the said cause or matter, am. 

28. Discovery against sheriff. — ^In any action against or by a 
sheriff in respect of any matters connected with the execution of 
his office, the Court or a Judge may, on the application of either 
party, order that the affidavit to be made in answer either to in- 
terrogatories or to an order for discovery shall be made by the 
officer actually concerned. 

29. Order to apply to infants. — This Order shall apply to infant 
plaintiffs and defendants, and to their next friends and guardians 
ad litem. 
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EULES OF THE SUPEBME COURT, NOVA 
SCOTIA 

OEDER XXX 

DISCOVERY AND INSPECTION 

1, Interrogatories. Further interrogatories. Where irrelevant. — 
In any cause or matter the plaintiff or defendant by leave of 
the Court or a Judge may deliver interrogatories in writing for the 
examination of the opposite parties, or any one or more of such 
parties, and such interrogatories, when delivered, shall have a note 
at the foot thereof, stating which of such interrogatories each of 
such parties is required to answer : Provided that no party shall 
deliver more than one set of interrogatories to the same party without 
an order for that purpose : Provided also that interrogatories which 
do not relate to any matters in question in the cause or matter shall 
be deemed irrelevant, notwithstanding that they might be ad- 
missible on the oral cross-examination of a witness. (E. 343 ; 
E. R. S. C, Nov. 1893, r. 12.) 

2. Particular interrogatories to be submitted. — On an application 
for leave to deliver interrogatories, the particular interrogatories 
proposed to be delivered shall be submitted to the Court or 
Judge. In deciding upon such application, the Court or Judge 
shall take into account any ofier which may be made by the 
party sought to be interrogated, to deliver particulars, or to 
make admissions, or to produce documents relating to the matters 
in question, or any of them, and leave shall be given as to 
such only of the interrogatories submitted as the Court or Judge 
shall consider necessary either for disposing fairly of the cause or 
matter or for saving costs. (E. 344: ; E. R. S. C, Nov. 1893, r. 13.) 
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3. Costs. — In adjusting the costs of the cause or matter, inquiry 
shall at the instance of any party be made into the propriety of 
exhibiting such interrogatories, and if it is the opinion of the taxing 
authority or of the Court or Judge, either with or without an 
application for iuquiry, that such interrogatories have been exhibited 
unreasonably, vexatiously, or at improper length, the costs occasioned 
by the said interrogatories and the answers thereto shall be paid in 
any event by the party in fault. (E. 345.) 

4. Forms of interrogatories. — Interrogatories shall be in the 
Form No. 6 in Appendix B, with such variations as circumstances 
require. (E. 346.) 

5. Corporations and other bodies. — ^If any party to a cause or 
matter is a body corporate or a joint stock company, whether 
incorporated or not, or any other body of persons empowered by 
law to sue or to be sued, whether ia its own name or in the name 
of any officer or other person, any opposite party may apply for 
an order allowing him to deliver interrogatories to any member or 
officer of such corporation, company, or body, and an order may 
be made accordingly. (E. 347.) 

6. Objections to irUerrogatories. — ^Any objection to answering any 
one or more of several interrogatories on the ground that it or they is 
or are scandalous or irrelevant, or not bond fde for the purpose of 
the cause or matter, or that the matters inquired into are not 
sufficiently material at that stage, or on any other ground, may 
be taken in the affidavit in answer. (E. 348.) 

******* 

8. Time for answering. — Interrogatories shall be answered by 
affidavit, to be filed within ten days, or within such other time as a 
Judge allows. (E. 350.) 

9. Affidavit in answer. — ^An affidavit in answer to interrogatories 
shall be in the Form No. 7 in Appendix B, with such variations as 
circumstances require. (E. 351.) 

10. Exceptions to affidavit. — No exceptions shall be taken to any 
affidavit in answer, but the sufficiency or otherwise of any such 
affidavit objected to as insufficient shall be determined by the 
Court or a Judge on motion or summons. (E. 352.) 
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11. Insuffiaent answers. — If any person interrogated omits to 
answer, or answers insufficiently, the party interrogating may apply 
to the Court or a Judge for an order requiring him to answer, or 
to answer further, as the case may be. And an order maybe made 
requiring him to answer or answer further, either by affidavit or by 
vivA voce examination, as the Judge directs. (B. 353.) 

12. Discovery of documents. — Any party may, without any 
affidavit, apply to the Court or a Judge for an order directing any 
other party to any cause or matter to make discovery on oath of 
the documents which are or have been in his possession or power, 
relatiag to any matter in question therein. On the hearing of such 
application the Court or Judge may either refuse or adjourn the 
same, if satisfied that such discovery is not necessary or not neces- 
sary at that stage of the cause or matter, or make such order, 
either generally or limited to certain classes of documents, as may 
in their or his discretion be thought fit : Provided that discovery 
shall not be ordered when and so far as the Court or Judge shall 
be of opinion that it is not necessary either for disposing of the 
cause or matter, or for saving costs. (E. 354 ; B. R. S. C, Nov. 
1893, r. 13.) 

13. Affidavit of discovery. — The affidavit, to be made by a party 
against whom such order as is mentioned in the next preceding 
Rule has been made, shall specify which, if any, of the documents 
therein mentioned he objects to produce, and it shall be in the 
Form No. 8 in Appendix B, with such variations as circumstances 
require. (B. 355.) 

14. Prod/uction of documents by order. — It shall be lawful for the 
Court or a Judge, at any time during the pendency of any cause or 
matter, to order the production by any party thereto, upon oath, 
of such of the doeurnents in his possession or power, relating to 
any matter in question in such cause or matter, as the Court or 
Judge thinks right ; and the Court may deal with such documents, 
when produced, in such manner as appears just. (B. 356.) 

15. Notice to produce documents referred to in pleadings or affidavits. 
Effect of non-compliance.— 'Eveiy party to a cause or matter shall 
be entitled, at any time, by notice in writing, to give notice to 
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any other party in whose pleadings or affidavits reference is made 
to any document, to produce such document for the inspection of 
the party giving such notice, or of his solicitor, and to permit him 
or them to take copies thereof ; and any party not complying with 
such notice shall not afterwards put any such document iu evidence 
on his behalf in such cause or matter, imless he satisfies the Court 
or a Judge that such document relates only to his own title, he 
being a defendant to the cause or matter, or that he had some 
other cause or excuse which the Court or Judge deems sufficient 
for not complying with such notice ; in which case the Court or 
Judge may allow the same to be put in evidence on such terms as 
to costs and otherwise as the Court or Judge thinks fit. (E. 357.) 

16. Form of notice. — ^Notice to any party to produce any docu- 
ments referred to in his pleading or affidavits shall be in the Form 
No. 9 in Appendix B, with such variations as circumstances require. 
(E. 358.) 

17. Production on notice. Bankers' books, etc. — The party to 
whom such notice is given shall, within two days from the 
receipt of such notice, i£ all the documents therein referred to 
have been set forth by hiTn in such affidavit as is mentioned 
in Rule 13, or if any of the documents referred to in such notice 
have not been set forth by Tn\m in any such affidavit, then within 
four days from the receipt of such notice, deliver to the party 
giving the same a notice stating a time within three days from the 
delivery thereof at which the documents, or such of them as he does 
not object to produce, may be inspected at the office of his solicitor, 
or in the case of bankers' books or other books of account, or books 
in constant use for the purpose of any trade or business, at their 
usual place of custody, and stating which (if any) of the documents 
he objects to produce, and on what ground. Such notice shall be 
in the Form No. 10 in Appendix B, with such variations as circum- 
stances require. (E. 359.) 

18. (1) Order for inspection. — If the party served with notice 
under the next preceding Eule omits to give such notice of a time 
for inspection or objects to give inspection, or ofiers inspection 
elsewhere than at the office of his solicitor, the Court or Judge 
may, on the application of the party desuring it, make an order for 
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inspection in such place and in such mannei as he thinks fit: 
Fiovided that the oidei shall not be made when and so far as the 
Court or a Judge is of opinion that it is not necessary either for 
disposing fairly of the cause or matter or for saving costs. 

(2) Any application to inspect documents, except such as are 
r^erred to in the pleadings, particulars, or affidavits of the party 
against whom the application is made, or disclosed in his affidavit 
of documents, shall be founded upon an affidavit showing of what 
documents inspection is sought, that the party applying is entitled 
to inspect them, and that they are in the possession or power of the 
other party. The Court or Judge shall not make such order for in- 
spection of such documents when and so far as the Court or Judge is 
of opinion that it is not necessary either for disposing fairly of the 
cause or matter or for saving costs, (E. 360 ; ^, R. S. C, Nov., 1893, 
r. 14.) 

18a. (1) Verified copies. — Where inspection of any business books 
is applied for, the Court or a Judge may, if they or he think fit, 
instead of ordering inspection of the original books, order a copy of 
any entries therein to be furnished and verified by the affidavit of 
some person who has examined the copy with the original entries, 
and such affidavit shall state whether or not there are in the 
original book any and what erasures, interlineations, or alterations : 
Provided that, notwithstanding that such copy has been supplied, 
the Court or a Judge may order inspection of the book from which 
the copy was made. 

(2) Where privilege clmmed Judge may inspect. — Where on an 
application for an order for inspection privilege is claimed for any 
document, it shall be lawful for the Court or a Judge to inspect 
the document for the purpose of deciding as to the validity of the 
claim of privilege. 

(3) Further application for specific documents. — The Court or 
a Judge may, on the application of any party to a cause or 
matter at any time, and whether an affidavit of documents has 
or has not already been ordered or made, make an order requiring 
any other party to state by affidavit whether any one or more 
specific documents, to be specified in the application, is or are, or 
has or have at any time been in his possession or power ; and, if 
not then in his possession, when he parted with the same, and what 
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has become thereof. Such applications shall be made on an affidavit 
stating that in the belief of the deponent the party against whom 
the application is made has, or has at some time had, in his possession 
or power the document or documents specified in the application, 
and that they relate to the matters in question in the cause or 
matter, or to some of them. (E. Or. 31, r. 19a ; B. K. S. C, Nov. 
1893, r. 15.) 

19. Decision of question on ioMch right to discovery depends. — 
If the party from whom discovery or inspection is sought objects 
to the same, or any part thereof, the Court or a Judge may, 
if satisfied that the right to the discovery or inspection sought 
depends on the determination of any issue or question in dispute in 
the cause or matter, or that for any other reason it is desirable that 
any issue or question in dispute in the cause or matter should be 
determined before deciding upon the right to the discovery or 
inspection, order that such issue or question be determined first, 
and reserve the question as to the discovery or inspection. (B. 362.) 

20. Consequence ofdisobed/ience. — ^If any party fails to comply with 
any order to answer interrogatories, or for discovery or inspection 
of documents, he shall be liable to attachment. He shall also if a 
plaintiff be liable to have his action dismissed for want of prosecu- 
tion, and if a defendant to have his defence, if any, struck out, and 
to be placed in the same position as if he had not defended, and the 
party interrogating may apply to the Court or a Judge for an order 
to that efiect, and an order may be made accordingly. (E. 363.) 

21. Application for aUachment. — Service of an order for interroga- 
tories or discovery or inspection on the solicitor of the party 
against whom the order is made shall be sufficient service upon 
which to found an application for an attachment for disobedience 
to the order. But the party against whom the application for an 
attachment is made may show in answer to the application that 
he has had no notice or knowledge of the order. (E. 364.) 

22. Attachment of solicitor. — ^A solicitor upon whom an order 
against any party for interrogatories or discovery or inspection is 
served under the next preceding Eule, who neglects without 
reasonable excuse to give notice thereof to his client, shall be liable 
to attachment. (E. 365.) 
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23. Answers to he evidence. — ^Any party may, at the trial of a 
cause, matter or issue, use in evidence any one or more of the 
answers or any part of an answer of the opposite party to inter- 
rogatories, without putting in the others or the whole of such 
answer : Provided always, that in such case the Judge may look 
at the whole of the answers, and if he is of opinion that any others 
of them are so connected with those put in that the last-mentioned 
answers ought not to be used without them, he may direct them to 
be put in. (B. 366.) 

24. Costs. — In every cause, or matter, the costs of discovery, by 
interrogatories or otherwise, shall, imless otherwise ordered by the 
Court or a Judge, be secured in the first instance as provided by 
Rule 25 of this order, by the party seeking such discovery, and shall 
be allowed as part of his costs where, and only where, such dis- 
covery appears to the Judge at the trial, or, if there is no trial, to 
the Court or a Judge, or appears to the taxing authority, to have 
been reasonably asked for. (E. 367.) 

25. Deposit for costs. Receipt. — ^Any party seeking discovery by 
interrogatories shall, before delivery of interrogatories, pay into 
Court to a separate account in the action, to be called " Security 
for Costs Account," to abide further orders, the sum of $20, and, 
if the number of folios exceeds five, the further sum of $1 for every 
additional folio. Any party seeking discovery otherwise than by 
interrogatories shall, before making application for discovery, pay 
into Court, to a like account, to, abide further order, the sum of 
$20, and may be ordered further to pay into Court as aforesaid, 
such additional sum as ^he Court or a Judge directs. The parfiy 
seeking discovery shall, with his interrogatories or order for dis- 
covery, serve a copy of the receipt for the said payment into Court, 
and the time for answering or making discovery shalFin all cases 
commence from Hxe date of such service. The party from whom 
discovery is sought shall not be required to answer or make dis- 
covery unless and until the said payment has been made. (E. 368.) 

26. Disposal of deposit. — Unless the Court or a Judge at or before 
the trial otherwise orders, the amount standing to the credit of the 
" Security for Costs Account " in any cause or matter, shall, after 
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the cause or matter has been finally disposed of, be paid out to 
the party by whom the same was paid in, on his request, or to his 
solicitor on such party's written authority, in the event of the costs 
of the cause or matter being adjudged to him, but, in the event 
of the Court or Judge ordering him to pay the costs of the cause 
or matter, the amount in Court shall be subject to a lien for the 
costs ordered to be paid to any other party. (B. 369.) 

26a. Order for payment out, of money lodged to " Security for Costs 
Account." — If after a cause or matter has been finally disposed of, by 
consent or otherwise, no taxation of costs is required, the Judge may, 
either by consent of the parties, or on being satisfied that any party 
who has lodged any money as security for costs in such cause or 
matter has become entitled to have the same paid out to him, give 
an order to that effect. (E. 369a.) 

27. Discovery hy sheriffs officer. — In any action against or by a 
sheriff in respect to any matters connected with the execution of his 
office, the Court or a Judge may, on the application of either party, 
order that the affidavit to be made in answer either to interrogatories 
or to an order for discovery, shall be made by the officer or person 
actually concerned. (E. 370.) 

28. Affidavit hy officer, etc., of corporation. — Where the party 
required to produce documents is a corporation aggregate, the 
affidavit shall be made by one of the officers of the corporation. 
(0. (1897), r. 468, part.) 

29. Cross-examination of deponent. — The deponent in any affidavit 
provided for in the next preceding Rule shall be subject to cross- 
examination, and his affidavit shall have the same effect, as nearly 
as may be, as the affidavit of a party, unless where the Court or 
Judge sees reason for holding otherwise. (0. (1888), r. 512.) 

30. Former officers examined. — Persons who have ceased to be 
offijcers of a corporation may be examined in the same manner as 
existing officers. (0. (1897), r. 439, part.) 

31. Order to opply to infants. — This Order shall apply to infant 
plaintiffs and defendants, and to their next friends and guardians 
ad litem. (E. Or. 31, r. 29, E. R. S. C, Nov. 1893, r. 16.) 
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FORMS IN USE IN THE SUPREME COURT, ONTARIO 

The forms contained in the Appendix shall be used with such 
variations or modifications as circumstances may require ; but any 
variance therefrom, not being in matter of substance, shall not afEect 
their regularity (Con. Rule 1224). 

FORM 1. 

Affidavits as to Documents. 

(Rule 467.) 
In the High Court of Justice. 

Between A.B., Plaintiff, 
and 
CD., Defendant. 

I, the above-named defendant CD., make oath and say as 
follows : — 

(1) I have in my possession or power the documents relating to 
the matter in question in this action set forth in the first and second 
parts of the first schedule hereto. 

(2) I object to produce thp said documents set forth in the second 
part of the ficcst schedule hereto. 

(3) [Here state upon what grounds the objection is made and verify 
the facts as far as may he.] 

(4) I have had, but have not now, in my possession or power the 
documents relating to the matters in question in this suit set forth 
in the second schedule hereto. 

(5) The last-mentioned documents were last in my possession or 
power on {state when). 
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(6) \H^e state tvJiat has become of the last-mentioned docum£nts, and 
in whose possession they are now.] 

(7) According to the best of my knowledge, information and belief, 
I have not now, and never had in my possession, custody or power, 
or the possession, custody or power of my solicitors or agents, 
solicitor or agent, or in the possession, custody or power of any 
other persons or person on my behalf any deed, account, book of 
account, voucher, receipt, letter, memorandum, paper or writing or 
any copy of an extract from any such document or any other docu- 
ment whatsoever relatiag to the matters in question in this action 
or any of them, or whereiu any entry has been made relative to such 
matters, or any of them, other than and except the documents set 
forth in the said first and second schedules hereto, and the pleadings 
and other proceedings in the action. 

Sworn, etc. 



FOEM 2. 
Affidavit on production when made by an Officer of a 
Corporation. 

{Rule 468.) 

In the High Court of Justice. 

Between A.B., Plaintifi, 
and 
CJ)., Defendant. 
I^ of make oath and say as follows r — 

(1) I am the {here state the name of the office hdd by the deponent in 
the service of the Company on whose behalf he makes affidavit), and as 
such, have knowledge of all documents which are, or have been in 
the custody or possession of the said (company) relating to the 
matters in question in this action. 

(2) I am cognizant of the matters in question in this action. 

(3) The said defendants have in their possession or power, the 
documents relating to the matters in question in this action, set 
forth in the first and second parts of the first schedule hereto. 

(4) The said defendants object to produce the said documents 
set forth in the second part of the said first schedule hereto. 
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(5) [Here state on, what grounds the objection is made and verify the 
facts as far as may &e.] 

(6) The said defendants have had, but have not now, in their 
possession or power, the documents relating to the matters in 
question in the action set forth in the second schedule hereto. 

(7) The last-mentioned documents were last in the possession or 
power of the said defendants on {state when). 

(8) [Here state what has become of the last-mentioned documents and 
in whose possession they are now.] 

(9) According to the best of my knowledge, information and 
belief, the said defendants have not now, and never had, in their 
possession, custody or power or in the possession, power or custody 
of myself or of any of its solicitors or agents, or of any person or 
persons whomsoever, on its behalf any {proceed as in last form). 

Sworn, etc. 



FOEM 3. 

Notice to produce Documents referred to in Pleading of 

Applicant. 

{Rule 469.) 

In the High Court of Justice, 

Between A.B., Plaintiff, 
; , and 

CD., Defendant. 
Take notice that the [plaintiff or defendant], requires you to 
produce for his inspection the following documents referred to in 
your [statement of claim, or defence, or affidavit dated the day 

of , A.D. ]. 

[Describe documents required.] 
X.Y., 

Solicitor for the 
ToZ., 
Solicitor for . 
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FORM 4. 
Notice to Inspect Documents. 
{Rule 470.) 
In the High Court of Justice. 

Between A.B., PlaintiS, 
and 
_ CD., Defendant. 

Take notice that you can inspect the documents mentioned in 
your notice of the day of , A.D. [except the deed 

nuinbered in that notice] at my office on day next the 

instant, between the hours of 12 and 4 o'clock. 
Or, that the [plaintifi or defendant] objects to giving you inspec- 
tion of the documents mentioned in your notice of the day of 
, A.D. , on the ground {state the ground). 
Dated, etc. 

X.Y.. 

SoUcitor for 

FORM 5. 
Notice to Peoduce (General Fobm). 
{Rule 448, etc.) 
In the High Court of Justice. 

Between PlaintifE, 

and 

Defendant. 
Take notice that you are hereby required to produce and show 
to the Court on the trial of this action all books, papers, letters, 
copies of letters and other writings and documents in your custody, 
possession, or power, containing any entry, memorandum, or minute 
relating to the matters in question in this action and party the 
following {setting them aui). 
Dated, etc. 



Description of docmnent. 



Sate. 



To the above-namedl goMtor for the above-named 
h Bolicitoi or agent 3 
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FORM 6. 

Peaecipe Order for Production. 

(Ruk 464.) 

In the High Court of Justice. 

The day, of A.D. 

Between Plaintiff, 

and 

Defendant. 

(1) Upon the application of 

(2) It is ordered that the do, within 10 days after the service 
of this order on him or his solicitor, make discovery on oath of the 
documents which are or have been in his possession or power re- 
lating to any matters in question in this action and do produce the 
same to and deposit the same in the Central Office at Osgoode Hall, 
Toronto (or with the Deputy Clerk of the Crown, Deputy or Local 
Registrar of this Court at {a$ the case may require) for the usual 
purposes. 

{Signed) A.B., Clerk of the C. and P. 
or Clerk of R. and W. 
or Deputy Clerk, Deputy or Local Registrar 
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Kgurea in italics, thus 176, are references to the Canadian Notes. 
ACCOUNT, 

interrogatories in action for, 75 

ACCOUNTANT. 

inspection by, 206 

ACTION FOR DISCOVERY, 

foreign or inferior Court, none where discovery obtainable in, 11 
no longer necessary, 10 
still used in some cases, 11 

ADMIRALTY, 

discovery in, actions, 278, 279 

ADMISSIONS, 

discovery to obtain, 66 
interrogatories, obtained by, 64 
trial, use of, at, 142, 143 

AFFIDAVIT, 

application for further production, in support of, 173, 174 
bankers' books, in support of application to inspect, 286 
copies of business books, to verify, 188, 189 

County Court, of answers to interrogatories by officer of corporation 
in, 295, 296 
in accordance with order for discovery of documents 
in, 298 
documents of, 1, 158 — 161, 192. See Abtidavit oi" Documents, 

DiSCOVEBY OF DoCUltENTS. 

interrogatories answered by, 132, 133 
objections to produce documents, setting out, 176 
specific documents in County Court, as to, 298 

AFFIDAVIT OF DOCUMENTS. See Discoveby or Documents, 
Pboduction of Documents. 
conclusive, how far, 164, 172, 177, 178 
company, by officer of, 177 
B.D. [ 1 ] 2 
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AFFIDAVIT OF DOCUMENTS— <!<m«mi«ed. 
disclose all documents, must, 196, 243 
further, may be ordered, 165 — 167 

in action for breach of contract, 167, 168 

disputed title to land, 169 — 171 
misrepresentation on prospectus of company, 
172 
by shipowners, 168 
production in Court, 164 

on, cannot be contradicted by controversial affidavit, 197 
subsequent discovery of document not in, 164 

AGENT. 

answer to interrogatories as to acts done by, 134 — 136 
disclosure of documents in possession of, IfiS 

allowed before answering particulars in action by principal 

against, alleging fraud, 39 — 40 
may be had against principal in action by, 17 
inspection by, 206 

production of documents in hands of, 196 — ^200 
question of agency to be determined before discovery, 42, 47, 48 

AMENDING, 

answers to interrogatories, 69 

ANSWER TO INTERROGATORIES, 
affidavit necessary, 132, 133 
agent, as to acts done by, 134 — 136 
appeal from order for further, 142 
company, by, 137 
corporation, by, 137 

embarrassing, further answer ordered when, 141 
forms. See Appendix, 
further, application may be made for, 140 — 142 

vivd voce, 140, 142 
full, must be, 135, 136 

knowledge, information and belief, must be to party's best, 134 
objection to. See Objections, PRiviLEGii. 

interrogatories can be taken in, 131, 138 — 140 
printed if, exceeds ten folios, 13R 
rules. See Appendix, 
several defendants, where there are, party must state which is to 

answer, 131 
trial, use at, 142, 143 
time for delivery of, 132, 133 

APPEAL, 

costs, to judge upon, 267, 272 
Court of Appeal, to, leave necessary for, 132 

[2] 
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APPEAL— coTO«»Me(?. 

discovBry for, allowed when necessary, 44, 45 
documents, from order for discovery of, 158, 178 
further and better answers, from order for, 142 
further examination, from, before attachment, 269, 270 
master's decision, from, on interrogatories, 132 

APPLICATION, 

answers, for further, to interrogatories, 140 — 142 
bankers' books, to inspect and take copies of, 286 
documents, discovery of, in County Court, 294, 297, 298 
before master, 152, 155, 156 
inspection of, in County Court, 300 

before meister, 186, 187 
production of, appeal on, 178 
final judgment, to sign, maybe joined with one to strike out defence, 266 
further and better afQdavit of dociiments, for, 166, 167 

specified documents, for, 172 — 174 
notice of, copy of interrogatories must accompany, 130 
refusal to give inspection, on, 186 
specific document, for further production of, must be supported by 

affidavit, 172—174 
stay of proceedings, for, pending discovery in underwriter's action, 290 
strie out, to, oppressive interrogatories, 94 

APPOINTMENT, 

service of, for examination for discovery, 147, 148 

ARBITRATION, 

discovery not obtainable in, 13 
obtainable in, 25 

ATTACHMENT, 

corporation, of officer of, 272 

County Court, in, 302 

failure to comply with order, for, 263, 264, 268, 269—272 

indorsement of notice necessary before, 264 

judgment debtor, on failure to appear, 271 

re-examination ordered before, after abortive examination, 99 

ATTENDANCE, 

examination for discovery, for, 144, 145 

enforced by rules apj)licable to witnesses, 
128, 129 

BAILIFF, 

discovery in County Court by, 301 

BANKERS' BOOKS, 
notice to inspect, 288 
production of, 285 — ^288 

[3] 
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BANKRUPTCY, 
discovery in, 277 

BENEFICIARY. See Cestui Qui Trust. 

inteirogatoiies in action by, against executor, 76 

BILL OF COSTS, 

privileged document, 219, 248, 249 

BONA FIDE, 

interrogatories not, can be struck out, 95, 96 

BOOKS, 

bankers', production of, 285—288 
copies of business, allowed for inspection, 188, 189 
inspection of company's, not permitted in action against one director, 
190, 197 

BREACH OF PROmSE, 

marriage, bf , all parties open to examination, 26 

CERTIFICATE. 

payment out of Court, on settlement, necessary, 66 

CESTUI QUI TRUST. See Benbmoiaey. 

privilege in communications betveen trustee and, 226, 227 

COMMERCIAL, 

discovery in actions in, list, 277, 278 

COMMISSION, 

interrogatories as to sales in action for, 68, 69 

COMMONABLE RIGHTS, 

interrogatories in action to establish, 78, 79 
production of documents in action for, 192 — 194 

COMMUNICATIONS. iSfee Pbivilbgb. 

COMPANY, 

answers to interrogatories by, 137 

costs against member of, for discovery, 267 

discovery obtainable against officer or member of, 22 

tbough not a party, 19 
inspection of books of, not permitted in action against one director, 

190, 197 
interrogatories. See Inthbbooatobies. 

CONTEMPT OF COURT. See Attachment. 
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COPIES. 

bankers' books, of, 285, 286 

business books of, in County Court, 301 

documents, of, in County Court, 299 

right to take, of, 208, 209, 211 

COPYHOLD, 

inspection of Court rolls by tenant, 189, 190 

CORPORATION, 

answers to interrogatories by, 137 

attachment of officer of, for failure to appear at examination, 272 

County Court, interrogatories against, in, 295 

Court decides which member of, to interrogate, 24 

no power to strike out defence of, on default of officer attending 
examination, 270 

officer or servant defined, 29, 30 

m^y be examined for discovery, 28, 29 

shall not be made party solely for discovery, 31 

party must elect which officer of, to examine, 32 

COSTS. See Secdeity fob Costs. 

appeal on, of examination for discovery, 272 

to Judge on question of, 267 
bill of, is a privileged document, 219, 234, 248, 249 
County Court, discovery in, must be secured, 293 — ^295, 297 

how paid out of, 302 
discovery, of, against member of company, 267 

in County Court, 302, 303 

paid into Court go towards paying costs of action, 56 

separate from costs of action, 54, 55 

when reasonable are costs in cause, 266, 267 
examination for discovery, of, 272, 273 
inability to pay, of discovery in County Court, 294 
inspection, of, 210 
interrogatories to save, 65 
judgment debtor, of examination of, 272 
objections, occasioned by, 259 
payment out of Court on settlement of action, 56 
production of documents, of, 210 
prolix affidavit of documents, of, 161 

receipt for security for, to be served with order for discovery, 65, 56 
security for, on discovery, 54. See SBcnEnrr fob Costs, 
shorthand writer, of, at examination for discovery, 273 
vexatious or unreasonable discovery, paid by party at fault in any 
event, 94, 267, 296, 297 

COUNTY COURT, 

attachment for non-compliance with order in, 302 
bailifi or sheriff, discovery in action against, in, 301 

[5] 
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COUNTY GOU&'S— continued. 

copies of business books instead of production in, 301 

documents may be made, 299 
corporation, interrogatories against officer of, in, 295 
costs of discovery in, 302. See Costs. 

must be secured, 293—295, 297. See Sbctjeity 
roB Costs. 
Court rolls, inspection of, in, 301 
discovery in, 293 — 303. See Disoovbey. 

of documents in, affidavit in compliance with order for, 298 
evidence, document not produced cannot be used in, 299, See ETiSBircB. 
further and better answers in, 296 
infant sues by next friend, discovery where, 297 
interrogatories to be submitted to Court in, 294. See iNTEBBOaATOBiBS. 
order drawn by registrar giving leave to administer, 295 
prior issue, discovery postponed until trial of, 302 
privilege, 301. See Peivilege. 
security for costs paid into Court, how paid out, 302 
specific documents, affidavit as to, 298 
time for answering interrogatories in, 295. See Time. 

production of dociunents in, 299, 300 
vexatious interrogatories, costs of, given against party in any event, 
296, 297 

COURT ROLLS, 

inspection of, 189, 190 

in County Court, 301 

COVERTURE, 

party not bound to disclose communications made during, 260 

CREDIT, 

examination for discovery as to, 100 

CREDITOR, 

judgment, may examine for discovery, 126, 128, 129 

CRIMINAL PROCEEDINGS, 

discovery not obtainable in, except on civil issues, 14, 15 

CRIMINATION. See Peivilege. 

discovery tending to, may be resisted, 253 — 256, 260 

CROSS-EXAMINATION, 

party subject to, after examination for discovery, 98 

CROWN, 

no discovery against, as of right, 14, 19 

DAMAGES, 

interrogatories as to, 76 

[6] 
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DEBTOR, 

examination for discovery as to means of, 127, 128 

DEPAMATION. 

interrogatories in action for, 103 — 118 

DEFENDANT. See Pasties. 

discovery against co-defendant, 16 

has right to withhold, of evidences relating solely to his own 

case, 72 
rarely allowed to, before delivery of defence, 36, 50, S3 
meaning of term, 16 
more than one, interrogatories must state which is to answer, 131 

DELIVERY, See LsTBEEoaATOEiES. 

interrogatories, of, not without leave, 130 

DEPOSITIONS. See Examhtatign fob Discoveky. 
examination for discovery, may be in shorthand, 149 

read in evidence at trial, 149, 150 
method of taking, 148, 149 

deaUng with, 149, 150 

DISCOVERY, 

action, dismissed for want of prosecution on failure to comply with 
order for, 262 
for, (See AcnoN roR Discovert. 
in. Admiralty, 278, 279 

agent, by, against principal, 17 
commercial list, transferred to, 276, 277 
forfeiture, for, not permitted, 15 
generally, 8, 10, 13 
marine insurance, for, 288, 290 
patents, as to, 282, 285 
penalties, for, not permitted, 15, 25 
probate, 279, 280 
sheriff, against, 24 
tort, as to, 10 

trade mark, as to, 282—285 
underwriters, by or against, 289, 290 
admission, for purpose of getting, to save proving allegations on plead- 
ings, 66 
arbitration, not obtainable in, 13 

obtainable in, 25 
attachment for failure to comply with order for, 262—264 
appeal, for purposes of, allowed when necessary, 44, 45 
bankers' books, of, 285—288 

bankruptcy, in, 277 , , r. 

company, obtainable against officer of, though not a party, 19 
costs secured by part)y seeking, 54. See Skoubity job Costs, Costs. 
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DISCOVERY— cojrfMitted. 

County Court, in, 293 — 303. See County Couet. 
criminal proceedings, not obtainable in, except on civil issues, 14, 15 
Crown, none against, as a matter of ri^t, 14, 19 
defence struck out on non-compliance with order as to, 262, 265, 266 
defendant has right to withhold, relating to evidences exclusive to his 
own case, 72 
may obtain, against co-defendant, 16 
rarely allowed, before delivery of defence, 36 
divorce proceedings, in, 280 — ^282 
documents, 152 — 175, 116 — 178. See Discwvbby of Doccmbnts, 

Peoduotion of Doouments, iNSPEcnoir. 
election petitions, not obtainable in, 14 
examination for. See Examtttation fob Disooveby. 
" fishing," not allowed, 36, 37 

foreign sovereign, obtiunable against, in action brought in England, 19 
forms. See Appendix. 

infant or representative, obtainable against, 20, 26 
interrogatories. See Imtebboqatobies. 
joining party solely for, no longer necessary, 18 
King's Proctor will not be ordered to give, 282 
knowledge, of which party is ignorant, not limited to getting, 66 
judgment, after, 43 

liquidator of company, obtainable against, 24 
lunatic, application to master in lunacy in lieu of, 21 

by alleged, pending inquiries, 21 
Masters in Chancery, power to, obtain, before, 43 
matrimonial cases, in, 280 — 282 
meaning of term, 3 

non-parties when in reality parties, obtainable against, 17 
particulars, sometimes obtainable before giving, 38. See Pabticttlaes. 
parties by or against whom, may be obtained. See Pabhes, 
partners, each must give, 22 

may be obtained against, in firm name, 22 
party who admits case, still obtainable against, 38 
petition of right, not obtainable against Crown in, 14, 19 
plaintiff may obtain, against co-plaintiff, 16 

rarely allowed, before delivery of statement of claim, 36 
has right to, of evidences of Ms own case, 72, 73 
postponed at discretion of Court, may be, after order made, 43 
principal, against, in action by agent, 17 
practice in Canada similar to England, 12. See Peactice. 
prior issue, Court may postpone, pending determination of, 42, 43, 46 — 

49, 51, 52 
receipt for security to be served with order for, 55, 56 
resisted, may be, on grounds that answer would tend to criminate, 253 

— ^256. See Pbivilbgb. 
of professional privilege, 213 — ^253. See 
Peivileqe. 
[8] 
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DISCOVERY— comtinitei. 
rights under, classified, 3 
rules. See Appendix, 
ship's papers, of, 288—290 

time at which, granted in discretion of Court, 35. See. Time. 
sheriffs officer, against, in action against sherifi, 24 

DISCOVERY OF DOCUMENTS. See Discoveey, Peobtjction of 
Documents, Inspbotiok. 
affidavit, all documents in possession must be disclosed in, 152 — 164, 
163 
of documents, 158 — 161, 176 — 178. See Ai-itdavit of 
Documents. 
agent, in possession of, 163 
appeal from order for, 156. . See Appeal. 
application to master for, 152, 155, 156. See Application. 
County Court, in, 297, 298. See County Cguet. 
discretion of Court, at, 156 — 158. 
further affidavit as to specified documents, 172 — 174 
forms. See Appendix, 
infant sues by next friend, when, 297 
inspection differs from, 153, 154. See Inspection, Peoditction op 

Documents. 
nuisance in action for, 157, 158 
objections to produce, 161. See Objections. 
parties, by several, 163, 164. See Pasties. 
practice as to, 15& — 158. See Peacticb. 
privilege no excuse for, 153, 154. See Peivilege. 
rules. See Appendix, 
sealing up part of document, 162 — 164 
subsequent discovery of document not in affidavit, 164 
time for making after order for, 176. See Time, 

DISMISSAL, 

prosecution, for want of, on failure to comply with order for discovery, 
262, 264, 265, 268 

DOCUMENTS, 

appeal from order for discovery of, 156. See Appeal. 

bankers' books, discovery of, 285—288 

bill of costs privileged from discovery, 219 

Court may inspect, for which privilege is claimed, 163, 174, 175 

definition of, 152 

discovery of, 162 — 175, 176—178. See Discoveey of Documents. 

evidence when used aa. See Evidbnce. 

inspection of, 179—210, 176, 211, 212. See Inspection, Peoduction 

or Documents. 
interrogatories as to, 120 — 124. See Inteerogatoeies. 
notice to produce, 184 
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DOCUMENTS— cojiWrewei. 

possession or power, in, must be inspected tu answer interrogatories 

properly, 135 
production of, 179—210, 176—178, 211, 212. See Pbodtjotion of 

Documents, Inspection. 
publici juris not privileged, 218, 219 
sealed up, partly, on production, 162 — 164 
ships' papers, disooveiy of, 288—290 

DOG BITE, 

interrogatories in action for, 91 

DIVORCE, 

discovery in proceedings for, 280 — ^282 

ELECTION PETITION, 

discovery not obtainable in, 14 

EVIDENCE, 

County Court in. See Coxtnty Coubx, 

depositions on examination used as, at trial, 149, 150 

of o£Gicer of company on examination when admissible as, 
at trial, 31 
documents not produced cannot be used as, 184, 209, 210, 271 
examination for discovery, rules apply to, 98 

not bound to be disclosed on, 260 
interrogatories must deal with facts and not, 77, 85 
not allowed as to opponent's, 76—84 
to save adducing, 66 
notice to produce, failure to comply with, prevents party putting in 

documents as, 184, 209, 210, 271 
party not bound to disclose his, 100 

EXAMINATION FOR DISCOVERY, 

action dismissed on failure to attend, 268-^272 

in, assignee, by, of assignor of chose in action, 32 
breach of promise of marriage, for, 26 
corporation, against ofi&cer or servant of, 28, 29 
criminal conversation with plaintifE's wife, for, 25 
injury, for, medical, 125 
libel, for, 100, 101 
malicious prosecution, for, 100 
married woman against, none against husband, 26 
penalty, for, against defendant for violation of Statute of 
Canada, 27 
not obtainable in, 25 
seduction, for, 98 
amended pleadings, further, allowed on, 50 
appointment, service of, for, 147, 148 
arbitration, obtainable in, 25 
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INDEX 

EXAMINATION FOR DISCOVERY— am«m««J. 

assistance, party not compelled to disclose whether he has received, in 
action, 100 

attachment for faUure to attend, 268, 269—272. See Attachment. 

re-examination should be ordered before, 99 
attendance enforced by rules appUoable to witnesses, 128, 129 
breach of promise, all parties examinable in action for, 26 
burden of proof, party on whom lies, commences, 28 
candidate to public office, of, 98 
costs of, 272, 273. See Costs. 

corporation, no power to strike out defence of, on failure of officer to 
attend, 270 
officer of, shall not be made a party solely to obtain, 31 
party must elect which officer of, for, 32 
credit, as to, 100 
criminal conversation with plaintiff's wife, in action for, against 

defendant, 25 
criminating questions, party not bound to answer, 99 
cross-examination, party subject to, after, 98 
debtor, as to means of, 127, 128 
defence struck out on failure to attend, 268 — 272 
defendant, against, pending trial when defence is that he is not a legal 
entity, 27 
may obtain, against co-defendant, 27 
depositions, method of taking, 148, 149 

officer of company, of, when admissible at trial, 31 
documents, discovery of, 176, See Disoovbrt of Documents, 

Inspection. 
evidence, party not bound to disclose his, 100, 260, See Evidence. 

rules of, apply to, 98 
exclusion of persons from hearing, 150, 151 
forms. See Appendix, 
fraud, as to, 100 
further examination after, before attachment, 269, 270 

on party's own behalf, 101 
Juibeas corpus, parties allowed, after a return to writ of, 52 
husband not bound to disclose communications from wife, 99 
infant, obtainable against, 26 

interlocutory judgment, not obtainable after signing, 50 
issues between parties, where there are no, sometimes obtainable, 27, 28 
in pleadings, limited to, 99 

party bound to answer all questions bearing on, in, 98 
judgment creditor, by, 126 — 129 
jurisdiction, of party resident out of, 145, 146 
knowledge, if facts are within deponent's, he must ascertain them, 99 
liquidator must be party for, 26 

official, can be had against, though not a party, 26 
long vacation, during, order of Judge necessary for, 145 
married woman, not obtainable against husband in action against, 26 

[ U] 



INDEX 

EXAMINATION FOR DISCOVERY— c£m«»tted. 
motion, on, 33 

non-parties, sometimes c^n be had against, 27. See Pabxces. 
objection to, must be made before examiner, 259, 269. See Objections. 
one, on same matter only allowed, 28 
order for, 14i, 145 
parties by and against whom, obtainable. See PABTTBa. 

of, on their own behalf, 33 
person immediately benefiting by action regarded as party for purpose 

of, 52 
plaintifi, against, after delivery of defence, 50, 53 
may obtain, against co-plaintifE, 27 

refusing to answer relevant questions re-examined at own 
expense, 98 
pleadings, obtainable in some cases before, 51, 53 
prior issue, can be postponed subject to determination of, 51, 52 

trial of, before deaUng with objection to answer on, 259 
production of books, papers and documents at, 101, 102. See Peoduo- 

TioN OT Documents, Inspection. 
property, inspection of, 125, 126 
re-examination, party subject to, after, 98 
report by person taking, 150 
resisting, grounds for, 259 — 262, See Pbivelbob. 
rules. See Appendix. ' 

seduction, in action for, 98 

not obtainable against plaintiff's daughter in action for, 26 
third parties, of, 33. See Pabtibs. 
time at which, granted, 50, 53. See TmB, 
quasi-plaintiff, can be had against, 32 
where, held, 144 — :146 

witnesses, attendance of party for, enforced bv rules applicable to, 12S, 
129 
party not bound to disclose his own, 100, 260 

EXECUTOR, 

interrogatories in action by beneficiary against, 76 

EXPERT, 

inspection of documents by, 179 

FACTS, 

interrogatories may be administered as to, in support of party's own 

case, 92 
which impeach opponent's 

case, 92 
relevant to facts in issue, 
85,88 

FALSE STATEMENTS, 

interrogatories as to grounds for alleging, 70 
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INDEX 

FINAL JUDGMENT, 

application to sign, may be joined with one to strike out defence, 266 

" FISHING." 

discovBry not allowed, 36, 37 
interrogatories not allowed, 84, 106 

FOREIGN, 

action for discovery will not lie in aid of proceedings in, Court where 

discovery can be obtained, 11 
discovery may be obtained against. Sovereign in action broueht in 

England, 19 

FORFEITTIRE, 

no discovery in action for, 15 

FORMS. (See Appendix 

FRAUD, 

examination for discovery as to, 100 

FURTHER AND BETTER ANSWER, 
interrogatories, to, 140 — 142 



HUSBAND, 

no examination against, in action against married woman, 26 
wife, not bound to disclose communications from husband, 99 

INCRIMINATING QUESTIONS, 

examination for discovery, party not bound to answer, in, 99 
objection to answer, 110, 138, 139 

INFANT, 

discovery against, or representative, 20, 26 

INJURY, 

medical examination in action for, 125 

INSPECTION. See Discovery, Pbodtjction of Documents. 
accountant, of documents by, 179, 205 
accounts, of, of persons not parties, 287 
action, in, agent-general of colonial government, against, 200, 201 

commonable rights, for, 192 — 194 

lease, on, 180 

libel, for, 180—183 

member of club, by, 202 

part-owner of ship, by, 200 

stockbroker, by, 205 

title to land, as to, 192, 194, 201, 202 
[13] 



INDEX 

INSPECTION— coBfewed. 

action, in, trespass, for, 194 

agent, by, 206 

application for, made to Master, 186, 187 

bankers'- books, 285, 286—288 

books of company, of, in action against one director, not permitted, 

190, 197 
collateral purposes, not allowed for, 180 
copy, includes right to, 208, 209, 211 

of business books allowed, 188, 189, 211 
costs of, 210. See Costs. 

County Court, of documents in, 299 — 303. iSee Couurr Couet. 
Court rolls of a manor, of, 189, 190 

damages, may be had of documents relating solely to, 180 
documents, of, 179 — ^210, 176, 211, 212. See Peodtjctiok op Docu- 
ments. 

in joint possession, not enforced, 196, 197, 199 

not mentioned in pleadings, 188 
expert, of documents by, 179, 
forms. See Appendix, 
issues, must relate to, 180 
methods of obtaining, 183 — 188 
notice giving appointment for, 187, 188 

to produce documents for, 184, 211 
objection to, on account of pii-yilege, 213 — 258, 259 — 262, See Objeo- 

TIONS, PEIVlLEaB. 

parties. See Pabttbs. 

photographing document, by, 207 

place of, 206—208, 211, 212 

practice as to, 185 — 186, 206 — ^210. See Practice. 

production of documents for, 179—210, 176, 211, 212. See Peo- 

BUCTioN oE Documents. 
property, of, 125, 126 

refusal to give, on, application may be made to Court, 186 
rules. See Appendix, 
solicitor, by, 206 

time within which to produce documents for, 187, 211, 212. See Time. 
witness, by, 179, 206 

INTERROGATORIES,^ 

action, in. Admiralty, in, 278, 279 
account, for, 75 

beneficiary against executor, by, 76 
commercial list, in, 276, 277 
commonable rights, for, 78, 79 
commission, as to amount of sales, in, "68, 69 
defamation, for, 103 — 118 
dissolution of partnership, for, 70, 71 
dog bite, for, 91 
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INDEX 

miERROQATOBIES—omtmued. 

action, in, land, for recovery of, 119, 120, 123, 124 

lease, as to, 79, 80 

libel, for, 84, 95, 96, 103—118 

malicious prosecution, for, 118, 119 

money-lender, against, 88—91 

money lent, for, 71, 72 

patent, as to, 282—285 

personal injury, for, 84 

probate, in, 279, 280 

redemption, for, 76 

light of way, as to, 65, 66 

seduction, for, 65, 87, 88 

slander, for, 103, 110, 111 

trade mark, as to, 80—83, 86, 87, 282—285 

wrongful dismissal, for, 67, 68 
dismissed for want of prosecution on failure to answer, 262, 

264,265 
admissions, to obtain, 64 
amending answers to, 69 
answers to, 132 — 137. See Appendix. 

need not be given when it tends to criminate, 253 — 256 
resisted on grounds of privilege, 213 — ^258, 258 — 262. See 

PBTTIUiGE. 

use of, at trial, 142, 143 
appeal from decision of Master as to, 132, See Appeal. 
application to strike out oppressive, 94. See Afpuoahon. 
arguments as to, before Master, 131 
attachment for failure to comply with order for, 262 — ^264. See 

Attachment. 
bankruptcy proceedings, in, 277 
band fde, not, can be struck out, 95, 96 
brief, as to contents of opponent's, 76, 81, 82, 87 
case, for purpose of supporting party's own, 71 — 73 
charge, in action to enforce, to secure loan, 88—91 
conversations, as to, where agreement alleged to have been unduly 

obtained, 65, 66 
copy of, to be delivered to party with notice of application for, 130 
corporation, answer to be made by officer of, 137 
costs of vexatious, paid by party |at fault in any event, 94. See 
Costs. 
for purpose of saving, 65 
County Court, in, 293—297. See County Cotjbt. 
damages, as to, 76 

defendant, when more than one, party to state whioh is to answer, 131 
destroy opponent's case, to, 73, 74 
divorce proceedings, in, 280 — 282 
documents, as to, 120 — 124 

in joint possession, 196 
specified, 165 
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INDEX 

INTEEROGATORIES— conitnwd. 

defence struck out on non-compliance with cider as to, 262, 266, 

266 
discloses opponent's case, will not be disallowed merely because the 

answer, 92 
evidence, must deal with facts and not, 77, 85. See Etidenoe, 

to save adducing, 66 
facts destroying opponent's case, may be administered as to, 92 

in issue, not limited to, 85, 88 

material to issue, as to, 68 — 64 

supporting party's own case, 92 
false statement, as to grounds for alleging, 70 
" fishing," not allowed, 84 
form of, 130. See Appendix. 
issues, for purpose of ascertaining, 67 — ^71 
land, in action for recovery of, 119, 120, 123, 124 
leave to deliver, froixk Master, 67, 130 
matrimonial cases, in, 280, 282 
objection to answer, 131, 138 — 140. See Objections, 
opponent's evidence, not allowed to seek, 76 — 84 
oppressive, not allowed, 75, 76, 92, 93 

order for, to be served with copy of interrogatories allowed, 132 
other means of obtaining proof, no objection to, 65, 67 
particulars, in nature of, sometimes allowed, 97 
practice as to, 130 — 143. See Fbacxice, 
premature, not allowed, 92 
privilege. See. FsrviLiiaE, 
prolix, not allowed, 92 
public policy, refusal to answer, on grounds of, 257, 258. See 

Fbiyileqe, 
relevant to facts in issue, must be, 59 — 64 
reUef, as to extent of, claimed, 75 
right of way, in action as to, 65, 66 
rules. See Appendix, 
scandalous, not allowed, 92, 94 
stockbroker, as to allegations concerning, 71 
struck out, cannot be, merely on failure to pay security into Court, 56 

time for application to be made for, to be, 94 
surprise at trial, to prevent, 67, 69 
time for delivery of answers to, 132, 133, See Time. 
truth of pleadings, as to, 74, 75 
ulterior objects, not allowed for, 95, 96 
unfounded, to show that defence is, 73, 74 
unnecessary, not allowed, 92, 94 
unreasonable, not allowed, 92 
vexatious, not allowed, 92, 93 
witnesses, not allowed to be ascertained by, 76, 77, 83 — 87, 91, 92 

not disallowed solely on grounds that it will disclose names 
of, 86 
wrongful dismissal, in action for, where misconduct alleged, 67, 68 
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INDEX 

JUDGMENT, 

oieditor may examine for discovery, 126 — 129 

costs of examiDation of, 272 
debtor's failure to attend examination, attachment on, 271 
discovery after, 43 — 45 
interlocutory, no examination after signing, 50 

JURISDICTION, 

examination for discovery of party out of, 145, 146 



KING'S PROCTOR, 

discovery, wiU not be ordered to give, 282 

KNOWLEDGE, DOTORMATION AND BELIEF, 
answer to interrogatory to be to party's best, 134 



LAND, 

recovery of, interrogatories in action for, 119, 120, 123, 124 

LEASE, 

inspection of documents in action as to, 180 
intenogatories in action for breach of covenant in, 79, 80 

LEAVE, 

to deliver interrogatories, 130 

irnm., 

examination for discovery in action for, 100, 101 
inspection of documents in action for, 180 — 183 
interrogatories in action for, 84, 85, 95, 96, 103 — 118 

against newspapers, 109^-114, 116 — 117 
trade protection society, against,114 — 116 
vendor of newspapers, against, 116, 117 
to prove innuendo, 117, 118 
where fair comment pleaded, 107, 108 

privilege pleaded, 107, 108, 110—113 

LIQUIDATOR, 

examination for discovery can only be had if , is a party, 26 
discovery obtainable against, 24 

official, examination can be had against, though not a party, 26 
production of documents by, 197 — 199 

LUNATIC, . 

discovery against, by application to Master in Lunacy, 21 
by alleged, pending inquiries, 21 
roles do not apply to, 20 



B.D. 
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INDEX 

MALICIOUS PROSECUTION, 

examination for discovery in action for, 100 
interrogatories in action for, 118, 119 

MARINE INSURANCE, 

discovery in actions on, 288, 290 

MARRIED WOMAN, 

husband cannot be examined in action against, 26 

not bound to disclose communications from wife, 99 

MASTER. See Application. 

appeal from decision of, as to interrogatories, 132 

See. Appeal. 
application to, for discovery of documents, 155, 156 
inspection, 186, 187 
interrogatories, 130 
discretion of, to disallow interrogatories, 131 

MASTER IN LUNACY, 

application to, in lieu of discovery against lunatic, 21 

MATRIMONIAL CASES, 
discovery in, 280—282 

MEDICAL, 

examination in action for personal injury, 125 

privilege does not extend to communications to, adviser, 219, 234 

MISCONDUCT, 

interrogatories on general allegations of, 67, 68, 70, 71 

MONEY LENDER, 

interrogatories in action to prove plaintiff a, 88 — 91 

MORTGAGEE, 

privilege as to production of title deeds by, 227 

MORTGAGOR, 

interrogatories by, in redemption action, as to rents and profits, 76 

MOTION, 

examination for discovery, on, 53 

NOTICE, 

documents, inspection of, giving appointment for, 187, 188 
to produce, 184 — 188 

party failing to comply with, shall not use 
documents in evidence, 184, 212 
[18] 



INDEX 

OBJECTIONS. See Pbivileob. 

affidavit, to produce documents to be set out in, 176, 177 
answer interrogatories, to, before Master, 131, 138 

on grounds of crimination, 138, 139 
disclosure of evidence, 139 
exposure to penalty or forfeiture, 139 
irrelevancy, 140 
matter of law, being a, 140 
privilege, 139. See Fbivileoi:. 
public poUoy, 139 
costs of taking, at discretion of Court, 259, Sie Costs. 
discovery, to, on grounds of privilege, 213 — ^253. See Peivileqb. 
documents, to produce, 161 
examination for discovery, on, 259, 260, 269 
forms for. See Appendix, 
oath, must be taken on, as to crimination, 255 
prior issue, trial of, before dealing with, 259 
produce, to, that documents not in sole possession, 195 — ^204 

relate solely to oaae of objecting party, 
190—195 
it is unduly oppressive, 204, 205 
rnl^. iSee Appendix. 

OPPRESSIVE, 

interrogatories not allowed, 75, 76, 92, 93 

ORDER, 

examination for discovery, for, 144, 145 

interrogatories, for, to be served with copy of interrogatories, 132 



PARTICULARS, 

discovery sometimes allowed before giving, 38, 39 

agent, in action by, against 
principal alleging fraud , 
39,40 
defamation, in action for,, 
where justification 
pleaded, 39—42 
interrc^tories in nature of order for, sometimes allowed, 97 

PARTIES, 

all, examinable for discovery, 27 

assignor of chose in action may be examined in action by assignee, 32 
corporation, officer or servant may be examined, 28, 29 
^ defined, 29, 30 

shall not be made party solely for ob- 
taining discovery, 31 
Court decides which member of, to be interrogated, 24 
party must elect which officer of, to examine, 32 
[19] 



INDEX 

PARTIES— cowitraaa?. 

discovery agent, against, in action by principal, 17 

between whom, may be obtained, 15 

company, against officer or member of, 22 

though not a party, 19 

Crown, not obtainable against, 14, 19 

defendant, by, against co-defendant, 16, 27 

firm, each partner of, must give, 22 

foreign sovereign, against, 19 

infant or representative, against, 20, 26 

liquidator, against, 24 

opposite party, against, from whom no relief is claimed, 17 

partner, against, in firm name, 22 

plaintifE, by, against co-plaintifi, 16 

principal, against, in action by, 17 

non;parties, against, when in reality parties, 17 

sherifi's officer, against, in action against sherifi, 24 
examination for discovery, on own behalf, 33 

husband against wife, 26 
joining a party no longer necessary for discovery, 18 
liquidator must be party for examination for discovery, 26 

official need not be party, 26 
meaning of terms plaintiff, defendant and party, 16 
non-parties sometimes examinable, 27 

persons immediately benefiting by action treated as parties, 32 
qnasi -plaintifE examinable, 32 
rules. See Appendix, 
third, 33 
unsound mind, persons of, 22 

PARTNERS, 

discovery against, 22 

PATENT, 

discovery in, actions, 282 — 285 

PAYMENT INTO COURT. 

certificate necessary for payment out, 56 

receipt for, to be served with order for discovery, 55, 56 

niles. See Appendix. 

security for costs, 55, 66. See Costs, Secubitt foe Costs. 

PENALTIES, 

no discovery in action for, 15 

PETITION OF RIGHT, 

discovery against Crown not obtainable in, 14, 19 

iPHOTOGRAPH, 

document, of a, power to order, 207 

[20 ] 



INDUX 

PLAINTIFF. See Pakties. 

co-plaintifi, may obtain discovery against, 16 

discovery rarely allowed before delivery of statement of claim, 36 

relating to evidences of case of, 72 
examination for discovery, by, after delivery of defence, SO. 53 

re-examination of, on refusing to answer 
in, 9S 
meaning of term, 16 

PLEADINGS, 

interrogatories as to truth of, 74, 75 
object of, is to ascertain issues, 66 

POSSESSION OR POWER, 

documents in, must be inspected to answer interrogatories, 135 

PRACTICE, 

County Court, as to discovery in, 293 — 303. See County Codbt. 
discovery of documents, as to, 155 — 158. See Disoovbbt, Discoveey 

OF Documents. 
forms. jSee Appendix, 
inspection of documents, as to, 185, 186, 206 — 210. See Inspection, 

Peoduction oi' Documents. 
interrogatories, as to, 130 — 143. See Inteeeogatobies. 
rules. See Appendix. 

PREMATURE, 

interrogatories not allowed, 92 

PRIVILEGE, 

analysis, result of, sometimes extends to, 261 

attaches to privileged document until waived, 228, 229, 247, 248 

bill of costs, extends to, 219, 248, 249 

communications between co-parties, 225 

trustee and cestui qui trust, 226, 227 
Court may inspect documents for which, is claimed, 163, 174, 175 
coverture, extent of communications disclosed during, 260 
County Court in, 301 

crimination, communications tending to, 253 — ^256, 260 
statutory limitations to, 255 
applies only to party, husband and wife, 256 
legal professional, counsel, communications by and to, 218, 233 — ^235, 
242,243 
discovery resisted on groimds of, 213 — ^253 
fraud communications in furtherance of, 225, 226,. 

250—253, 262 
limitations to, 224 
solicitor, communications between, and client, 216 — 

218, 229—240, 243, 244, 261 
where litigation pending, 219 — ^224 
[21 ] 



INDEX 

PRIVILEGE— con<mM€d. 

legal professional, where litigation pending, communications between 

legal adviser and non- 
professional agent, 219, 
220 
communications between 
party and third party, 
221, 222, 244, 245 
documents obtained with 
view to proceedings, 
240— 242, 249,260, 26i, 
262 
communications with 
third party, 220 

litigant appears in person, where, 225 

medical adviser, communications with, does not apply to, 224, 234 

mortgagee's, as to, production of title deeds, 227 

public policy, on grounds of, 257, 258 

pvblici juris, documents, does not extend to, 218, 219 

rules. See Appendix. 

servant's character, letters as to, 223 

title deeds, sometimes extends to, 261 

trade union, communications by member of, to secretary, does not 
extend to, 222, 223, 246, 247 

waiver of, 228, 229 

PROBATE, 

discovery in, actions, 279, 280 

PRODUCTION OF DOCUMENTS. iSee Discovbey, Inspection. 

action dismissed for failure to comply with order for, 262, 264, 265, 

268, 269 
Admiralty actions, in, 278, 279 
attachment for faUuie to comply with order for, 262 — 264. See 

Attachment. 
agent, in hands of, 196 — ^200 
bankers' books, 285—288 
bankruptcy proceedings, in, 277 
commercial list, in actions in, 276, 277 
County Court, in, 299 — 303. iSee County Couet. 
crimination, may be resisted as tending to, 253 — 256, 260. See 

FBIVIIiEOE. 

costs of, 210. See Costs. 

defence struck out on non-compliance with order for, 262, 265, 266, 

268—272 
divorce proceedings, in, 280 — ^282 
evidence, failure to produce excludes document from being used in, 

271. See Evidenob. 
examination for discovery, 101,102,1 76 — 1 78, 211. See Exajhin ation 

FOB DiSCOVEBY. 
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INDEX 

PRODUCTION OF DOCUMENTS— cowMmwerf. 

failure to comply with notice to produce, 209, 210, 184, 212 

forms. 8e& Appendix. 

inspection, for, 179 — ^210, 211, 212. See Ihspecmon. 

liberty to apply when there is difficulty in, 203, 204 

liquidator of company, by, 197 — 199 

marine insurance, in actions of, 288 — 290 

matrimonial cases, in, 280 — 282 

meaning of term, 179 

objections to, 161, 190 — ^210. See Objectiohs. 

oppressiTe, sometimes, when to trade rivals, 204, 205 

patent actions, in, 282 — ^285 

probate actions, in, 279, 280 

pubUc policy, refusal of, on grounds of, 257, 258. See Fbitileob. 

reports by servants in ordinary course of business, 261, 262 

rules. See Appendix. 

sealing up on, 162 — 164 

solicitor, in hands of, 197, 198, 201, 202 

stay of proceedings pending, in underwriter's action, 289, 290 

trade mark, actions, in, 282 — ^286 

underwriter's actions, in, 289 — 290 

witness to inspect on, not usually allowed, 179 

PROUX, 

interrogatories not allowed, 92 

PROOF, 

interrogatories to make burden of, easier, 66, 67 
other means of obtaining, no objection to answer interrogatories, 
65,67 

PROPERTY, 

inspection of, 12S, 126 

PUBLIC POLICY, 

privilege from discovery on grounds of, 257, 258 

RECEIPT. See Costs, Patmbnt rtrro Coubt. 

for money paid into Court to be served with order for delivery, 55, 56 

RE-EXAMINATION, . . , ^. 

attachment, ordered before, after abortive examination for discovery 

99 
refusal to answer, on, plaintiff to undergo, at his own expense, 98 
rules. See Appendix, 
subsequent to cross-examination, 98 

RULES. See Appendix. a-x r, o 

Chancery, prevail where no provision under Judicature Acts, 7, 8 

[23 ] 



INDEX 

RULES — ccniinueA. 

County Court, as to discovery in, 293. See County Coubt. 
evidence, of, apply to examination for discovery, 98. See Evidenos. 
lunatics, of discovery do not apply to, 20 
revenue side of K. B. D., of discovery do not apply to, 23 
Wigram, Sir James, two cardinal, on discovery, 72 



SCANDALOUS 

interrogatories not allowed, 92, 94 

SECURITY FOR COSTS. See Costs. 

discovery, of, in County Court, 294, 295, 297 

remains in Cotirt until final disposal of action, 56 

separate from costs of action, 54, 55 
payment out of Court when action settled, 56 
rules. See Appendix, 
secured by party seeking discovery, 54 

SEDUCTION, 

discovery not obtainable against plaintifPs daughter in action for, 26 
examination for discovery in action for, 98 
interrogatories to defendant in action for, 65, 87, 88 

SERVANT, 

answer to interrogatories as to acts done by, 135, 136 

SERVICE, 

interrogatories, of order for, 132 

SHERIFF, 

discovery by, in County Court, 301 

action against, discovery against sheriff's officer in, 24 

SHORTHAND, 

costs of, writer, 273 

depositions on examination may be in, 149 

SLANDER, 

interrogatories in action for, 103, 110, HI 
/ 
SOLICITOR, 

communications between, and client privileged, 216 — 218, 229, 230, 

233—240, 243, 244, 261. See Peivilbqb. 
inspection by, 206 
production of documents in hands of, 197, 198, 201, 202 

STATE PAPERS, 

discovery of, 288—290 
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INDEX 

STAY OF PROCEEDINGS, 

production of dooumeBts pending, in underwriter's action, 289 — 290 
rules. See Appendix. 

STOCK BROKER, 

interrogatories as to allegations concerning, 71 

STRIKING OUT, 

application for, interrogatories, 94 — 96 
rules. See Appendix. 

SUBPCENA, 

forms and rules. See Appendix. 

to attend exaioination for discovery, 144, 145 



TIME, 

appointment, for service of, for examination for discovery, 148 
bankers' book, for service of notice to inspect, 288 
County Court, for answering interrogatories in, 295 

production of documents in, 299, 300 
discovery for, 35, 50 — 53 
inspection of documents for, 187, 211, 212 
interrogatories, for answering, 132, 133 
rules. See Appendix. 

TORT, 

discovery in action of, 10 

TRADE MARK, 

discovery in, actions, 282 — 285 

interrogatories in action to restrain the use of, 80 — 83, 86, 87 

TRADE UNION, 

communications by member of, to secretary with view to litigation 
not privileged, 222, 223, 246, 247 

TRIAL, 

rules. See Appendix. 

use of answers to interrogatories at, 142, 143 

TRUSTEE, 

privilege in communications between, and cestui qui trust, 226, 227 



UNDERWRITERS, 

discovery by and against, 289, 290 
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INDEX. 

VIVA VOCE, 

further answer to interrogatories sometimes given, 140, 142 
rules. Set Appendix. 



WAIVER, 

privilege, of, 228, 229 

WIPE. See Maebied Woman. 

WITNESS, 

inspection by, 179, 206 

interrogatories not allowed solely to ascertain, 76, 77, 83—87, 91, 92 

not bad solely because answer wiU disclose, 86 
party not compelled to disclose, 100, 260 

WRONGFUL DISMISSAL, 

interrogatories in action for, as to allegations of misconduct, 67, 68 



PSDtTBD BY WILLIAH CLOWES AND SOKS, LIHIIKD, U)KI>OK AHD BXCCLB3. 



